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PLEADINGS.  DOCKET  ENTRIES  AND  OTHER  PAPERS 

550  IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 


Civil  Action  No.  1090-4S 
Filed  July  31,  194S 
Food  Fair  Stores,  Inc., 


vs. 


Plaintiff, 


Square  Deal  Market  Company,  Inc., 

Defendant. 

Filed  July  31,  194S 

Answer  and  Counterclaim 

First  Defense 

1.  The  Complaint  fails  to  state  a  cause  of  action  upon 
which  relief  can  be  granted. 

Second  Defense 

1.  The  defendant  admits  the  allegations  in  paragraph  1. 

2.  The  defendant  admits  the  allegations  in  paragraph  2. 

3.  The  defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  3. 

4.  The  defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  4. 

5.  As  to  the  allegations  contained  in  paragraph  5,  the 
defendant  pleads  as  follows: 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation  that 
since  1935,  the  plaintiff  has  operated  a  large  majority  of 
its  stores  exclusively  under  the  trade  name  “Food  Fair”. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation  con¬ 
cerning  the  amount  spent  by  the  plaintiff  throughout  the 
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United  States  on  advertising  and  developing  its  trade  name 
and  good  will,  and  denies  that  the  plaintiff  has  ex- 
551  pended  any  sums  in  advertising  in  the  District  of 
Columbia. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation  that 
the  plaintiff’s  growth  and  success  have  been  contemporane¬ 
ous  with  and  largely  attributable  to  and  identified  with  the 
name  ‘‘Food  Fair”. 

The  defendant  denies  all  other  allegations  of  this  para¬ 
graph. 

6.  As  to  the  allegations  in  paragraph  6,  the  defendant 
pleads  as  follows: 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
respecting  the  number  of  stores  operated  by  the  plaintiff 
in  Baltimore,  Maryland,  or  the  date  when  said  stores  were 
opened,  or  the  names  under  which  said  stores  have  been  or 
are  being  operated. 

The  defendant  denies  that  Baltimore,  Maryland  is  a  mar¬ 
keting  area  serving  many  of  the  same  retail  food  customers 
as  the  District  of  Columbia. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
respecting  the  money  spent  by  the  plaintiff  in  newspaper 
advertising  throughout  the  alleged  “Baltimore  and  Wash¬ 
ington  marketing  area.” 

The  defendant  denies  that  the  trade  name  “Food  Fair” 
has  become  known  and  associated  exclusively  in  the  “Balti¬ 
more  and  Washington  marketing  area”  or  throughout  the 
United  States,  with  the  plaintiff. 

All  other  allegations  contained  in  paragraph  6  are  de¬ 
nied. 

7.  As  to  the  allegations  in  paragraph  7,  the  defendant 
pleads  as  follows: 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation  that 
the  plaintiff  in  its  operation  of  its  supermarkets  in  the 
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Baltimore  area,  serves  a  number  of  customers  who  are 
residents  of  the  District  Columbia,  or  are  employed 
552  therein  or  are  residents  of  or  employed  at  interme¬ 
diate  points  between  Baltimore  and  the  District  of 
Columbia  and  market  in  both  cities. 

The  defendant  admits  that  the  stock  of  the  plaintiff  is 
listed  under  the  name  “Food  Fair”  on  the  New  York  Stock 
Exchange,  but  states  that  said  listing  was  not  made  until 
very  recently.  Defendant  is  without  knowledge  or  informa¬ 
tion  sufficient  to  form  a  belief  as  to  the  truth  of  the  allega¬ 
tion  regarding  the  securities  being  listed  therein. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation  that 
a  number  of  the  plaintiff’s  stock  and  security  holders  are 
residents  of  the  District  of  Columbia  and  nearby  areas. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
regarding  prospective  purchasers  and  investors  in  the  stock 
and  security  of  the  plaintiff. 

All  other  allegations  in  said  paragraph  are  expressly 
denied. 

8.  The  defendant  admits  the  allegation  in  paragraph  S 
that  since  defendant’s  opening  it  has  continuously  operated 
and  advertised  in  newspapers  of  the  District  of  Columbia 
one  or  more  retail  food  stores  in  the  District  of  Columbia 
under  the  name  “Food  Fair”,  but  denies  all  the  other  alle¬ 
gations  contained  in  paragraph  S. 

9.  The  defendant  denies  all  the  allegations  contained  in 
paragraph  9. 

10.  As  to  the  allegations  in  paragraph  10,  the  defendant 
pleads  as  follows: 

The  defendant  denies  that  there  has  been  anv  instance  of 
confusion  among  patrons,  the  public  and  suppliers  and 
within  the  trade,  but  if  there  has  been  any  confusion  it  has 
been  caused  by  the  improper  and  unlawful  actions  of  the 
plaintiff  as  more  specifically  stated  in  the  counterclaim 
filed  herein. 
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The  defendant  denies  that  the  area  where  it  used 
553  the  name  “Food  Fair”  is  contiguous  to  or  to  a  sub¬ 
stantial  extent  identical  with,  one  of  plaintiff’s 
largest  areas  of  operation. 

The  defendant  denies  that  at  the  time  it  started  to  use 
the  name  “Food  Fair”  or  at  any  time  subsequent  thereto 
the  plaintiff’s  stores  are  or  have  been  in  actual  competition 
with  the  defendant  but  states  that  if  they  are  in  actual  com¬ 
petition  at  the  present  time,  it  is  due  to  improper  and  un¬ 
lawful  activities  by  the  plaintiff,  as  more  specifically  stated 
in  the  counterclaim  filed  herein. 

The  defendant  denies  that  its  use  of  the  name  “Food 
Fair”  blocks  the  expansion  of  operation  of  plaintiff  or 
prevents  the  use  of  such  name  by  plaintiff  in  its  natural 
and  planned  area  of  expansion;  the  defendant  states  that 
the  Washington  marketing  area  is  neither  the  planned  nor 
natural  area  of  expansion  for  the  plaintiff. 

11.  The  defendant  denies  that  its  activities  in  the  use 
of  the  name  “Food  Fair”  are  unlawful  and  states  that  if 
the  public  have  been,  or  are  induced  or  will  be  induced  to 
believe  that  plaintiff  and  defendant  are  identical  or  in 
some  manner  associated  such  belief  has  been,  is  being,  and 
will  be  brought  about  and  caused  by  the  improper  and  un¬ 
lawful  activities  of  the  plaintiff  as  more  specifically  set 
forth  in  the  counterclaim  filed  herein. 

12.  All  allegations  of  the  Complaint  not  herein  admitted 
or  expressly  denied  are  hereby  denied. 

Third  Defense 

The  plaintiff,  knowing  of  the  long  and  continued  use  by 
the  defendant  of  the  name  “Food  Fair”,  and  the  fact  that 
substantial  sums  of  money  have  been  expended  by  defend¬ 
ant  in  developing  and  building  its  business,  has  delayed 
bringing  this  action  for  a  long  period  of  time  and  has  there¬ 
by  been  guilty  of  such  laches  as  should  in  equity  bar  the 
plaintiff  from  maintaining  or  obtaining  relief  in  this  ac¬ 
tion 
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554  Fourth  Defense 

The  name  ‘‘Food  Fair”  is  merely  a  descriptive 
term,  and  has  not  acquired  a  meaning,  in  the  Washington 
marketing  area,  or  any  other  area  adjacent  thereto,  asso¬ 
ciating  it  exclusively  with  the  plaintiff,  or  its  stores. 

Fifth  Defense 

The  plaintiff  has  for  a  long  time  acquiesced  in  the  use  of 
the  name  “Food  Fair”  by  the  defendant  and  is  therefore 
estopped  from  maintaining  this  action. 

Sixth  Defense 

The  defendant  has,  at  all  times,  used  the  name  “Food 
Fair”  in  good  faith  and  without  any  intention  to  deceive 
or  falsely  induce  the  belief  that  plaintiff  corporation  is 
meant  thereby. 

Seventh  Defense 

The  defendant  used  the  name  “Food  Fair”  in  connection 
with  its  retail  food  stores  in  the  District  of  Columbia  long 
before  the  plaintiff  first  started  to  use  the  said  name  and 
long  before  any  date  that  the  plaintiff  alleges  that  the  name 
came  to  be  known  and  exclusively  associated  with  the  plain¬ 
tiff,  and  the  defendant’s  use  there  has  been  continuous. 

Counterclaim 

1.  The  defendant  is  the  owner  and  operator  of  a  chain 
of  retail  grocery  stores  in  the  District  of  Columbia. 

2.  Since  its  origin  the  business  of  the  defendant  has 
steadily  increased  both  with  respect  to  the  number  of  units 
operated  and  the  annual  dollar  volume  of  business  done. 

3.  Prior  to  1935  the  defendant  started  to  use  the  name 
“Food  Fair”  in  connection  with  its  retail  grocery  stores 
and  has  continuously  used  said  name  up  to  and  including 
the  present  time.  During  that  period  it  has  spent  consider¬ 
able  sums  in  advertising  and  developing  this  trade  name, 
and  the  good  will  attaching  to  this  name,  in  the  District 
of  Columbia  and  the  areas  in  Maryland  adjacent  to  the 
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District  and  for  several  years  that  name  has  become 
555  known  and  associated  exclusively  with  the  Defendant 
in  the  District  of  Columbia  and  surrounding  area, 
including  Montgomery  and  Prince  George’s  Counties  in 
the  State  of  Maryland,  by  reason  of  which  defendant  has 
acquired  an  exclusive  right  in  the  use  of  the  name  “Food 
Fair”  in  connection  with  retail  food  sales  in  said  market¬ 
ing  area. 

4.  Long  after  the  defendant  commenced  using  the  name 
“Food  Fair”  in  connection  with  its  retail  grocery  business, 
and  had  acquired  the  exclusive  right  to  the  use  of  said 
name,  as  more  fully  set  forth  above,  the  plaintiff,  disregard¬ 
ing  the  rights  of  the  defendant,  caused  a  grocery  store  to 
be  opened  under  the  name  “Food  Lane”  in  Kaywood  Gar¬ 
dens,  located  in  Mount  Rainier,  Prince  George’s  County, 
Maryland,  which  is  immediately  adjacent  to  the  District  of 
Columbia  and  is  a  part  of  the  Washington  retail  grocery 
marketing  area. 

5.  Said  store,  with  the  knowledge  of  the  plaintiff  and  with 
its  consent  and/or  under  its  direction,  has  continuously  and 
repeatedly  displayed  and  now  displays  in  prominent  posi¬ 
tions,  and  has  sold,  and  now  sells,  to  the  public,  many  varie¬ 
ties  of  merchandise  ordinarily  sold  in  grocery  stores,  hav¬ 
ing  wrappers,  cartons  or  labels  bearing  the  words  “Food 
Fair  Brand”,  “Distributed  by  Food  Fair  Stores,  Inc.”, 
“Food  Fair  Grade  A  Large  White  Eggs”  or  other  symbols 
or  words  of  a  similar  character.  Said  merchandise  and/or 
wrappers,  labels,  cartons  and  containers  are  manufactured, 
processed  or  printed  by  or  on  behalf  of  the  plaintiff  and 
under  its  direction,  and  sold  by  it  with  the  legends  as  afore¬ 
said  either  directlv  or  through  its  “Food  Lane”  store. 

6.  The  trade  name  “Food  Fair”  has  come  to  be  known 
and  associated  exclusively  with  the  defendant  in  the  area 
in  which  the  said  “Food  Lane”  store  is  located  and  the  acts 
of  the  Plaintiff  in  displaying  and  selling  the  merchandise 
in  the  manner  herein  described  and  with  the  name  “Food 
Fair”  affixed,  have  been  and  are  being  done  by  the  plain¬ 
tiff  with  the  object  of  capitalizing  on  the  reputation  and 
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good  will  which  the  defendant  has  built  up  for  the 
556  name  “Food  Fair”  and  of  inducing  the  belief  by  the 
public  that  plaintiff  is  identified  with  or  associated 
with  the  “Food  Fair”  stores  in  the  District  of  Columbia 
owned  and  operated  by  the  defendant,  with  the  intention  of 
inducing  the  public  to  deal  with  the  plaintiff  in  the  belief 
that  it  is  dealing  with  the  defendant. 

7.  The  plaintiff,  through  personal  knowledge  of  its  of¬ 
ficers,  was,  prior  to  the  opening  of  the  said  store  under  the 
name  “Food  Lane”  and  display  of  merchandise  bearing 
the  words  “Food  Fair”,  with  knowledge  of  the  prior  use 
of  the  name  “Food  Fair”  by  the  defendant,  yet  for  the 
purpose  of  passing  off  said  merchandise  as  that  of  the  de¬ 
fendant,  the  plaintiff  fraudulently  and  with  the  intent  to 
deceive,  used  the  trade  name  of  the  defendant  and  has  not 
adopted  any  means  to  bring  home  to  any  persons  knowl¬ 
edge  that  it  is  not  associated  with  the  defendant. 

S.  All  of  the  foregoing  acts,  within  the  area  where  de¬ 
fendant  in  engaged  in  business,  have  caused  confusion  to 
the  public  and  have  created  a  public  impression  that  de¬ 
fendant  is  the  owner  and  operator  of  said  store  or  in  some 
wav  connected  with  the  store  and  the  merchandise,  therebv 
causing  the  defendant’s  trade  and  business  to  be  diverted 
unlawfully  and  its  reputation  and  good  will  impaired. 

9.  In  addition,  the  bill  of  complaint  filed  herein  alleges 
that  the  area  within  which  the  defendant  is  now  and  has 
been,  for  many  years,  operating  retail  food  stores  is  within 
the  natural  and  planned  area  of  plaintiff’s  expansion,  show¬ 
ing  a  present  and  threatened  intention  to  open  and  operate 
stores  within  the  District  of  Columbia  under  the  name 
“Food  Fair”. 

10.  Unless  restrained  and  enjoined  by  this  Court  said 
plaintiff  will  continue  in  its  present  unlawful  activities  and 
will  embark  upon  its  threatened  unlawful  activities,  and  by 
so  doing  will  induce  the  belief  by  the  public  that  plaintiff 
and  defendant  are  identical  or  in  some  manner  associated, 
and  thus  cause  defendant  to  suffer  irreparable  injury 
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557  and  damages  to  its  good  will,  its  profits  and  substan¬ 
tial  investment 

Wherefore,  the  premises  considered,  the  defendant  prays 
that  the  complaint  of  the  plaintiff  be  dismissed  with  costs 
against  the  plaintiff,  and  that  defendant  be  granted  relief 
under  its  counterclaim  in  the  following  particulars: 

1.  That  the  plaintiff,  its  officers,  agents,  servants,  em¬ 
ployees,  and  all  other  persons,  acting  in  concert  with  or 
for  and  on  behalf  of  or  under  the  direction  of  the  plain¬ 
tiff  be  permanently  enjoined  from  using  within  the  District 
of  Columbia,  Prince  George’s  County,  Maryland,  and 
Montgomery  County,  Maryland,  the  name  “Food  Fair”  as 
a  part  of,  or  in  connection  with  its  trade  name,  or  any 
name  so  similar  thereto  as  to  deceive  the  public,  in  connec¬ 
tion  with  or  the  carrving  on  of  anv  retail  grocerv  business 
or  market  by  the  plaintiff  in  said  area. 

2.  That  the  plaintiff,  its  officers,  agents,  servants,  em¬ 
ployees,  and  all  other  persons,  acting  in  concert  with  or 
for  and  on  behalf  of  or  under  the  direction  of  plaintiff  be 
permanently  enjoined  from  using  or  employing  the  words 
“Food  Fair”  in  connection  with  the  sale  or  the  offering 
for  sale,  of  any  merchandise  to  any  grocery  store  or  market 
in  the  District  of  Columbia,  Prince  George’s  County,  Mary¬ 
land  and  Montgomery  County,  Maryland,  and  the  use  of 
any  legend  or  symbol  or  writing  containing  the  words 
“Food  Fair”  in  connection  with  any  merchandise  sold  or 
offered  for  sale. 

3.  That  the  plaintiff,  its  officers,  agents,  servants,  em¬ 
ployees,  and  all  other  persons  acting  in  concert  with  or 
for  and  on  behalf  of  or  under  the  direction  of  the  plaintiff, 
be  permanently  enjoined  from  selling  or  offering  to  sell 
to  the  public  any  merchandise  bearing  any  legend,  symbol, 
description,  or  other  written  material  containing  the  words 
“Food  Fair”  within  the  District  of  Columbia,  Prince 
George’s  County,  Maryland,  or  Montgomery  County,  Mary¬ 
land. 
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558  4.  That  the  plaintiff,  its  officers,  agents,  servants, 

employees,  and  all  other  persons,  acting  in  concert 
with  or  for  and  on  behalf  of  or  under  the  direction  of  plain¬ 
tiff  be  permanently  enjoined  from  using  or  causing  to  be 
used  in  any  manner  whatsoever  by  the  use  of  words,  ac¬ 
tions,  conduct,  or  by  means  of  any  newspaper  advertise¬ 
ment,  handbill,  poster,  sign,  letter,  radio  announcement  or 
by  any  other  medium  whether  written  or  oral,  the  words 
“Food  Fair”,  alone  or  in  combination  with  other  words, 
or  any  name  bearing  a  resemblance  thereto,  in  connection 
with  any  retail  grocery  store  or  any  goods,  merchandise 
or  wares  sold,  offered  for  sale  or  displayed  in  any  store  in 
the  District  of  Columbia  or  Prince  George’s  County  or 
Montgomery  County  in  the  State  of  Maryland. 

5.  And  for  such  other  and  further  relief  as  to  this  Court 
may  seem  meet  and  proper. 

6.  That  the  defendant  have  and  recover  of  the  plaintiff 
its  costs  of  suit  herein  incurred. 

Buckley  &  Daxzaxsky, 

1406  G  Street,  N.  W., 
Washington,  D.  C., 

Bv  Joseph  B.  Daxzaxsky, 

t/  7 

Berxard  Margouus, 

Miltox  Quixt. 

Attorneys  for  Defendant. 

•  *#•*•**** 


566  Filed  August  31,  1948 

Interrogations  to  Plaintiff,  Food  Fair  Stores,  Inc. 

Food  Fair  Stores,  Inc. 

2223  East  Allegheny  Avenue 
Philadelphia,  Pennsylvania 

Gentlemen : 

The  following  interrogatories  are  served  upon  you  pur¬ 
suant  to  Rule  33  of  the  Federal  Rules  of  Civil  Procedure. 
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Such  Rule  provides  that  you  shall  make  answer  to  said 
interrogatories  separately  and  fully  in  writing  under  oath ; 
that  your  answer  shall  be  signed  and  a  copy  thereof  served 
upon  the  party  submitting  the  interrogatories  within  fif¬ 
teen  (15)  days  after  delivery  of  the  same  to  you: 

1.  (a)  State  the  date  when  the  plaintiff  was  incorpo¬ 
rated  in  the  State  of  Pennsylvania. 

(b)  State  the  date  when  the  plaintiff  started  to  use  the 
name  “Food  Fair”  as  part  of  its  corporate  name. 

2.  State  the  names,  states  of  incorporation  and  dates  of 
incorporation  of  corporations  which  are  affiliated  with, 
subsidiaries  of,  or  wholly  owned  by,  the  plaintiff,  that  are 
engaged  in  the  operation  of  retail  food  stores. 

3.  (a)  Does  the  plaintiff  claim  that  it  used  the  name 
“Food  Fair”  before  the  defendant  used  said  name? 

(b)  Does  the  plaintiff  claim  that  said  prior  use 
567  was  by  itself,  or  by  some  other  person  or  company 
from  whom  it  received  an  assignment  or  consent  to 
the  use  of  said  name? 

(c)  Has  said  use  been  continuous  from  the  date  it  was 
first  used? 

4.  If  the  plaintiff  claims  priority  of  use  of  the  name 
“Food  Fair”  based  on  its  own  use,  state  (a)  the  month, 
day  and  year  it  first  used  the  name  (b)  where  the  name 
was  used,  giving  street,  town  or  city,  and  state  and  (c) 
whether  said  use  was  in  connection  with  a  store,  merchan¬ 
dise  offered  for  sale  to  the  public,  or  the  name  of  the  com¬ 
pany  operating  the  store  or  selling  the  merchandise. 

5.  If  the  plaintiff  claims  priority  of  the  use  of  the  name 
“Food  Fair”  based  on  an  eralier  use  by  others  from  whom 
the  plaintiff  received  an  assignment  of  or  consent  to  use 
said  name,  state  (a)  the  name  of  such  other  person  or 
company,  (b)  the  date  when  the  name  “Food  Fair”  was 
first  used  by  such  other  person  or  company,  (c)  whether  it 
was  an  assignment  or  consent,  to  use,  (d)  the  date  the  plain¬ 
tiff  received  the  consent  to  its  use  or  an  assignment  and 
(e)  the  date  and  place  when  said  name  was  first  used  by 
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the  plaintiff  following  the  receipt  of  the  consent  to  its  use 
or  an  assignment. 

6.  (a)  Are  all  of  the  stores  referred  to  by  the  plaintiff 
in  Paragraph  3  of  the  Bill  of  Complaint  owned  and  op¬ 
erated  by  the  plaintiff  or  are  some  of  them  owned  and 
operated  by  an  affiliate,  subsidiary,  or  wholly  owned  com¬ 
pany? 

(b)  If  the  answer  to  (a)  is  that  some  of  the  stores  are 
owned  by  an  affiliate,  subsidiary  or  wholly  owned  com¬ 
pany,  please  state  (1)  the  name  of  said  other  company  and 
(2)  the  location  of  each  store  so  owned. 

7.  (a)  How  many  retail  food  stores  does  the  plaintiff 

now  operate? 

568  (b)  Where  is  each  store  located,  giving  street, 

city  or  town,  and  state? 

(c)  What  is  the  name  under  which  each  said  store  is 
operated. 

(d)  What  is  the  date,  (month,  day,  year)  each  said  store 
was  opened  by  the  plaintiff? 

8.  If  any  store  listed  in  answer  to  interrogatory  No.  7 
was  ever  operated  by  the  plaintiff  under  any  other  than 
its  present  name,  please  state  (a)  the  name  or  names  under 
which  each  said  store  was  operated  and  (b)  the  date  or 
dates  of  the  change  of  name  or  names. 

9.  (a)  Please  state  the  annual  retail  dollar  volume,  from 
the  time  the  plaintiff  first  used  the  name  “Food  Fair’’  up 
to  the  present  time,  of  the  stores  operated  under  the  name 
“Food  Fair”. 

(b)  Please  state  the  annual  retail  dollar  volume  of  all 
the  plaintiff’s  stores  from  the  time  the  plaintiff  first  used 
the  name  “Food  Fair”  up  to  the  present  time. 

10.  (a)  Please  state  the  annual  retail  dollar  volume 
from  1935  to  the  present  time  of  each  retail  store  operated 
by  the  plaintiff  in  Baltimore,  Maryland,  giving  the  location 
of  each  store. 

(b)  Approximately  what  percentage  of  the  total  retail 
food  volume  done  by  retail  food  stores  in  Baltimore,  Mary- 
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land,  in  the  year  1947  was  done  by  the  plaintiff’s  stores  in 
Baltimore  ? 

11.  (a)  Please  give  the  intended  description  and  geo¬ 
graphical  boundaries  of  the  “Baltimore  and  Washington 
Marketing  Area”  as  used  in  paragraph  6. 

(b)  If,  in  answer  to  (a),  the  plaintiff  states  that  the 
“Baltimore  and  Washington  Marketing  Area”  refers  to 
two  separate  areas,  give  the  description  and  geographical 
boundaries  of  each  such  area. 

12.  Please  state,  by  description  and  geographical 
569  boundaries,  the  meaning  of  the  term  “Baltimore 
Area”  as  used  in  paragraph  7. 

13.  (a)  Does  the  amount  alleged  to  have  been  expended 
in  newspaper  advertising  in  the  “Baltimore  and  Washing¬ 
ton  Marketing  Area”  as  set  forth  in  paragraph  6  include 
any  sums  spent  in  merchandise  and/or  store  advertising 
in  newspapers  published  in  Washington? 

(b)  If  the  answer  to  (a)  is  in  the  affirmative  state  (1) 
what  amount  of  the  total  was  so  expended  (2)  the  names 
of  the  said  newspapers,  (3)  the  date  when  said  advertising 
first  appeared  and  the  dates  of  all  subsequent  advertise¬ 
ments,  giving  the  names  of  the  newspapers  in  each  in¬ 
stance. 

14.  (a)  How  many  customers  are  regularly  served  by 
the  plaintiff’s  Baltimore  stores  who  are  (1)  residents  of 
the  District  of  Columbia  (2)  employed  therein  (3)  resi¬ 
dents  of  or  employed  in  intermediate  points  between  Balti¬ 
more  and  the  District  of  Columbia,  and  market  in  both 
cities? 

(b)  What  percent  of  the  plaintiff’s  volume  of  business 
in  Baltimore  does  this  comprise? 

(c)  What  per  cent  of  the  plaintiff’s  total  volume  of  busi¬ 
ness  in  all  stores  does  this  comprise? 

15.  (a)  When  was  the  “stock”  of  the  plaintiff  first 
listed  under  the  name  “Food  Fair”  on  the  New  York 
Stock  Exchange? 

(b)  When  were  the  “securities”  of  the  plaintiff  first 
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listed  under  the  name  “Food  Fair”  on  the  New  York  Stock 
Exchange  ? 

(c)  What  does  the  term  “securities”  as  used  by  the 
plaintiff  in  paragraph  7  mean? 

16.  (a)  Prior  to  the  date  named  in  answer  to  15(a), 
was  plaintiff's  stock  listed  on  any  other  stock  exchange? 

(b)  If  so,  under  what  name  was  said  stock  listed  and 
when? 

570  (c)  Give  the  date  when  the  stock  of  the  plaintiff 

corporation  was  first  available  for  purchase  by  the 
public? 

17.  How  many  stock  and  security  holders  of  the  plain¬ 
tiff,  and  give  percentage  of  total  holders,  are  (a)  residents 
in  the  District  of  Columbia  (b)  residents  in  “nearby  area” 
and  (c)  what  is  meant  by  the  term  “nearby  areas”,  giving 
a  description  of  such  alleged  areas? 

IS.  What  is  the  date  the  plaintiff  claims  that  the  defend¬ 
ant  first  used  the  name  “Food  Fair”  in  connection  with 
its  stores  and  at  what  address? 

19.  (a)  What  is  the  date  it  first  came  to  the  attention 
of  the  plaintiff  that  the  defendant  was  using  the  name 
“Food  Fair”? 

(b)  If  the  plaintiff  claims  priority  of  use  based  on  suc¬ 
cession,  what  is  the  date  when  the  party  through  whom  it 
claims,  first  had  knowledge  that  the  defendant  was  using 
the  name  “Food  Fair”? 

20.  Which  one  of  plaintiff’s  areas  of  operation  is  meant 
by  the  plaintiff  in  paragraph  10  of  its  Bill  of  Complaint 
where  it  is  alleged  that  the  area  where  defendant  used  the 
trade  name  “Food  Fair”  is  “contiguous  to,  and  to  a  sub¬ 
stantial  extent,  identical  with,  one  of  plaintiff’s  largest 
areas  of  operation”? 

21.  Does  the  plaintiff  claim  that,  apart  from  the  defend¬ 
ant,  it,  the  plaintiff,  is  the  sole  user  of  the  name  “Food 
Fair”  to  describe  retail  food  stores? 

22.  When  does  the  plaintiff  claim  that  the  name  “Food 
Fair”  came  to  be  known  and  associated  exclusively 
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throughout  the  Washington  marketing  area  by  the  public 
and  the  trade  with  the  plaintiff  and  its  “supermarket” 
stores? 

23.  Please  state  (a)  the  names  and  addresses  of  patrons, 

public,  and  suppliers,  and  those  within  the  trade  who  have 

been  confused  bv  the  use  of  the  name  “Food  Fair” 
* 

571  by  the  defendant,  (b)  when  such  confusion  first 
arose,  and  (c)  the  nature  of  the  confusion. 

24.  (a)  What  geographical  area  is  the  plaintiff’s  “nat¬ 
ural  and  planned  area  of  expansion.” 

(b)  When  was  such  area  of  expansion  planned? 

(c)  What  has  been  done  by  the  plaintiff  to  carry  such 
plan  into  execution? 

(d)  When  did  the  plaintiff  plan  to  expand  its  operations 
into  the  District  of  Columbia? 

25.  (a)  What  does  the  plaintiff  mean  by  the  term  “su¬ 
permarket”? 

(b)  When  did  the  plaintiff  first  open  a  store  that  meets 
that  description  ? 

26.  Please  state  (a)  which  of  the  defendant’s  stores  are 
in  competition  with  the  plaintiff  (b)  with  which  ones  of 
the  plaintiff’s  stores  are  those  stores  of  the  defendant  in 
competition  (c)  the  date  said  stores  first  competed  with 
each  other  and  (d)  the  nature  of  the  competition. 

27.  (a)  Has  the  plaintiff  ever  notified  the  defendant 
that  it,  the  defendant,  was  using  the  name  “Food  Fair” 
in  violation  of  the  plaintiff’s  right  to  use  said  name? 

(b)  If  said  notification  w^as  given,  state  the  date  or  dates 
of  the  notice  or  notices,  by  whom  the  notice  was  given  and 
the  contents  of  each  notice. 

28.  (a)  What  is  the  date  of  the  plaintiff’s  origin  as  re¬ 
ferred  to  in  paragraph  4  of  its  Bill  of  Complaint? 

(b)  What  is  the  location  of  its  origin,  and 

(c)  What  is  the  name  under  which  the  plaintiff  operated 
at  that  time? 

29.  How  much  has  been  spent  by  the  plaintiff  in  adver¬ 
tising  and  developing  its  trade  name  and  good  will  attach- 
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ing  to  the  name  in  (a)  the  District  of  Columbia,  (b) 

572  Montgomery  County,  Maryland,  (c)  Prince  George’s 
County,  Maryland,  (d)  Arlington  County,  Virginia, 

and  (e)  Fairfax  County,  Virginia? 

30.  (a)  What  are  the  names  of  the  plaintiff’s  own  food 
brands  sold  or  offered  for  sale  in  its  retail  units  or  affili¬ 
ated  retail  units? 

(b)  On  what  articles  of  merchandise  sold  or  offered  for 
sale  are  said  names  used? 

(c)  State  the  date  on  which  each  such  name  was  first 
used. 

(d)  Which  brand  names  are  used  in  the  retail  store 
owned,  operated,  or  controlled  by  the  plaintiff  in  Kaywood 
Gardens,  Mount  Rainier,  Prince  George’s  County,  Mary¬ 
land? 

(e)  Are  any  of  the  said  brand  names  used  in  any  retail 
store  other  than  those  owned,  operated,  or  controlled  by 
the  plaintiff? 

(f)  If  the  answer  to  (e)  is  in  the  affirmative  please  state 
which  brand  names  are  so  used,  and  by  whom. 

31.  (a)  Do  the  sales  volume  figures  referred  to  in  para¬ 
graph  4  of  the  complaint  herein  refer  to  volume  of  business 
done  by  the  plaintiff  corporation  or  does  it  include  all  retail 
food  sales  made  by  the  plaintiff  corporation,  affiliates, 
subsidiaries  and  wholly  owned  companies? 

(b)  If  the  said  sales  volume  figures  include  any  sales 
other  than  those  of  the  plaintiff  corporation,  state  (1)  the 
amount  of  such  other  sales  and  (2)  the  names  of  the  com¬ 
panies  by  whom  said  sales  have  been  made. 

32.  Please  state  the  names  and  addresses  of  all  officers, 
agents  and  employees  of  the  plaintiff  corporation  and  any 
other  corporation  which  is  or  has  been  affiliated  with,  a 

subsidiary  of,  or  wholly  owned  by  the  plaintiff, 

573  whether  said  persons  are  presently  or  formerly  con- 
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nected  with  said  companies,  which  persons  can  furnish 
information  on  the  issues  involved  in  this  action. 

Buckley  &  Danzansky, 

1406  G  Street,  N.  W., 
Washington,  D.  C., 

By  Joseph  B.  Danzansky, 
Bernard  Margouus, 

Milton  Quint. 

Attorneys  for  Defendant. 


577  Filed  October  27,  1948 

Answers  to  Defendant's  Interrogatories 

State  of  Penn  sylvan,  ) 

ss  * 

County  of  Philadelphia,  ) 

Myer  B.  Marcus,  Vice  President  of  Plaintiff,  Food  Fair 
Stores,  Inc.,  having  been  duly  sworn,  makes  the  following 
answers  to  interrogatories  propounded  to  Plaintiff  in  the 
above-entitled  case. 

1.  Answer  to  Interrogatory  Number  1. 

a.  The  plaintiff  was  incorporated  in  the  State  of 
Pennsylvania  in  1935. 

b.  The  trade  name  “Food  Fair”  became  a  part  of 
the  corporate  name  of  the  plaintiff  in  1942.  How¬ 
ever,  prior  to  that  date,  the  name  “Food  Fair” 
was  a  part  of  the  corporate  name  of  two  wholly 
owned  subsidiaries  of  the  plaintiff,  both  engaged 
in  the  operation  of  retail  food  stores,  Food  Fair 
Stores  of  Maryland,  Inc.,  incorporated  in  1935, 
and  Food  Fair,  Inc.  of  New  Jersey,  and  the  Food 
Fair,  Inc.  of  Pennsylvania,  incorporated  in  1938. 


2.  Answer  to  Interrogatory  Number  2. 

Plaintiff  states  that  the  following  wholly  owned  subsi¬ 
diaries  are  engaged  in  the  operation  of  retail  food 
stores : 

578  (1)  Big  Bear  Stores,  Inc.,  a  New  Jersey  corpo¬ 

ration,  incorporated  in  1910  under  the  name  Ameri¬ 
can  Grocery  Company. 

(2)  Food  Lane,  Inc.,  a  Florida  corporation,  organized 
on  September  5,  1947. 

(3)  Big  Bear  Food  Stores  of  Virginia,  Inc.,  a  Virginia 
corporation,  organized  in  April  1946. 

3.  Answer  to  Interrogatory  Number  3 . 

a.  Yes. 

b.  Plaintiff  claims  that  said  prior  use  was  by  itself 
and  by  its  wholly  owned  subsidiary  corporations. 

c.  Yes. 

4.  Answer  to  Interrogatory  Number  4. 

The  plaintiff  states  that  the  name  “Food  Fair”  was 
first  used  bv  it  in  1935,  on  its  retail  food  store  now  num- 

m 

bered  as  No.  31,  located  at  2515  Greenmount  Avenue,  Balti¬ 
more,  Maryland,  which  was  opened  on  October  31,  1935. 

5.  Answer  to  Interrogatory  Number  5. 

The  plaintiff  does  not  claim  priority  of  the  use  of  the 
name  “Food  Fair”  based  on  an  earlier  use  by  others. 

6.  Answer  to  Interrogatory  Number  6. 

a.  Some  of  such  stores  are  operated  by : 

(1)  Big  Bear  Food  Stores,  Inc.  operates  store 
number  67  and  stores  number  79  through  84 
and  number  86  through  96.  (For  location  see 
answer  to  Interrogatory  Number  7.) 

(2)  Food  Lane,  Inc.  operates  stores  numbered  201 
through  203. 

(3)  Big  Bear  Food  Stores  of  Virginia,  Inc.  oper¬ 
ates  store  number  90. 
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7.  Answer  to  Interrogatory  'Number  7. 

a.  Plaintiff  states  that  Food  Fair  Stores,  Inc.  now 
has  in  operation  103  supermarkets  with  10  under 
construction. 

579  7.  b.,  c.  and  d. : 


Store 

No. 

Name  now 
on  Store  Front 

Date 

Opened 

1. 

Food  Fair 

4/14/33 

2. 

Food  Fair 

12/  8/33 

3. 

Food  Fair 

4/20/34 

4. 

Food  Fair 

9/28/34 

5. 

Food  Fair 

11/  5/34 

6. 

Food  Fair 

1/23/36 

m 

i. 

Food  Fair 

7/  1/37 

8. 

Food  Fair 

8/15/35 

9. 

Food  Fair 

9/  3/36 

10. 

Food  Fair 

8/12/37 

11. 

Food  Fair 

2/24/38 

12. 

Food  Fair 

3/31/38 

14. 

Food  Fair 

4/28/38 

15. 

Food  Fair 

9/28/38 

17. 

Food  Fair 

8/11/3S 

17. 

Food  Fair 

2/23/39 

18. 

Food  Fair 

5/22/39 

19. 

Food  Fair 

8/24/39 

20. 

Food  Fair 

2/23/39 

21. 

Food  Fair 

3/30/39 

Address 

Street  City  State 

27-29  No.  Cameron  Street. 
Harrisburpr.  Pa. 

125-27  S.  5th  Street, 

Reading.  Pennsylvania 
606-10  S.  Georpre  Street. 

York.  Pa. 

341  -45  Locust  Street, 

Columbia.  Pa. 

913-21  "Walnut  Street, 

Allentown.  Pa. 

79  W.  Broad  Street, 

Bethlehem.  Pa. 

205  S.  17th  Street, 

Harrisburjr.  Pa. 

302  Muench  Street. 

Harrisburpr,  Pa. 

10th  &  Penn.  Streets, 

Readinpr,  Pa. 

7th  &  Allen  Streets, 

Allentown,  Pa. 

Madison  &  Liberty  Streets. 
Allentown.  Pa. 

103-09  E.  Main  Street, 
Norristown.  Pa. 

Broadway  &  Montclair  Avenue, 
Bethlehem.  Pa. 

440  Old  York  Road. 

Jenkintown,  Pa. 

5th  &  Water  Streets. 

Chester.  Pa. 

2200  E.  Alleprhenv  Avenue, 
Philadelphia,  Pa. 

17  No.  19th  Street, 

Lebanon.  Pa. 

614-16  Cumberland  Street. 
Lebanon,  Pa. 

1876-80  Hunting  Park  Avenue. 
Philadelphia.  Pa. 

42-58  River  Drive. 

Passaic.  N.  J. 
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Store 

No. 

Name  now 
on  Store  Front 

Date 

Opened 

99 

Food  Fair 

9/15/39 

23. 

Food  Fair 

10/  7/3S 

24. 

Food  Fair 

11/22/38 

25. 

Food  Fair 

9/22/38 

26. 

Food  Fair 

6/30/4S 

27. 

Food  Fair 

6/  9/3S 

28. 

Food  Fair 

10/14/37 

29. 

Food  Fair 

3/21/45 

30. 

Food  Fair 

6/10/37 

31. 

Food  Fair 

10/31/35 

32. 

Food  Fair 

7/18/45 

33. 

Food  Fair 

8/22/40 

34. 

Food  Fair 

5/24/35 

35. 

Food  Fair 

6/25/36 

36. 

Food  Fair 

1/28/37 

37. 

Food  Fair 

12/17/36 

38. 

Food  Fair 

11/18/37 

39. 

Food  Fair 

12/  9/37 

40. 

Food  Fair 

3/18/47 

41. 

Food  Fair 

10/25/44 

42. 

Food  Fair 

2/23/39 

Address 

Street  City  State 

700  Bloomfield  Avenue, 
Montclair,  X.  J. 

367  Market  Street. 

Paterson.  X.  J. 

400  Pennimrton  Avenue. 
Trenton.  X.  J. 

152  16th  Avenue,  West 
New  York.  X.  J. 

2715-19  Atlantic  Avenue. 
Atlantic  City.  X.  J. 

2720  W.  Xorth  Avenue. 
Baltimore.  Maryland 
3901-23  Belvedere  Avenue. 
Baltimore.  Maryland 
405  X.  Franklintown  Road, 
Baltimore.  Maryland 
73rd  &  Elmwood  Avenue. 
Philadelphia.  Pa. 

2515  Greenmount  Avenue. 
Baltimore.  Maryland 
Park  Avenue  &  Whitehorse  Pike, 
Collinsrswood.  X.  J. 

7221-29  Frankford  Avenue, 
Philadelphia.  Pa.  •• 

242-46  E.  Main  Street, 
Coatsville.  Pa. 

646  Lancaster  Avenue, 

Bryn  Mawr.  Pa. 

Germantown  &  Haines  Street, 
Philadelphia.  Pa. 

Fleet  &  Haven  Streets, 
Baltimore.  Maryland 
6425  Torresdale  Avenue, 
Philadelphia.  Pa. 

853-73  S.  55th  Street, 
Philadelphia,  Pa. 

271S-46  Federal  Street,  •• 
Camden,  X.  J. 

Penrose  &  Hartranft  Streets. 
Philadelphia,  Pa.  •• 

331-35  Market  Street, 

Lemoyne,  Pa. 


New  Location. 
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581 


Store 

No. 

Name  now 
on  Store  Front 

Date 

Opened 

43. 

Food  Fair 

4/13/39 

44. 

Food  Fair 

4/13/39 

45. 

Food  Fair 

6/29/39 

46. 

Food  Fair 

5/  7/47 

47. 

Food  Fair 

7/  S/39 

48. 

Food  Fair 

7/18/40 

49. 

Food  Fair 

12/31/39 

50. 

Food  Fair 

4/1S/40 

51. 

Food  Fair 

10/  9/46 

52. 

Food  Fair 

4/30/42 

53. 

Food  Fair 

1/21/47 

54. 

Food  Fair 

11/  6/39 

55. 

Food  Fair 

11/  6/39 

56. 

Food  Fair 

11/  6/39 

57. 

Food  Fair 

11/14/40 

58. 

Food  Fair 

11/  6/39 

59. 

Food  Fair 

8/29/40 

60. 

Food  Fair 

9/  5/40 

61. 

Food  Fair 

1942  • 

62. 

Food  Fair 

12/  6/46 

64. 

Food  Fair 

1942  • 

65. 

Food  Fair 

5/22/41 

Address 

Street  City  State 

2005  Pennsylvania  Avenue, 
Wilmington,  Delaware 
3114  Market  Street, 
Wilmington,  Delaware 
N.  16th  Street  &  Holden  Ave., 
Holden,  N.  J. 

4514  Edmondson  Avenue,  •• 
Baltimore,  Maryland 
743-47  Frederick  Road, 
Cantonsville,  Maryland 
Brunswick  Avenue  &  Pine  St., 
Trenton.  N.  J. 

1000-10  S.  Charles  Street. 
Baltimore,  Maryland 
W.  Tulpehocken  &  Penn.  Aves. 
W.  Reading:,  Pa. 

6757  Chew  Street,  ** 
Philadelphia,  Pa. 

702  E.  Chestnut  Street,  •• 
Lancaster,  Pa. 

5220  City  Line  Avenue.  •• 
Philadelphia,  Pa. 

801-07  Baltimore  Street, 
Baltimore.  Maryland 
449-57  N.  Gay  Street, 
Baltimore,  Maryland 
2515  E.  Monument  Street, 
Baltimore,  Maryland 
17th  &  Washington  Avenue, 
Easton,  Pa. 

2140  N.  Fulton  Street, 
Baltimore,  Maryland 
James  St.  &  Lancaster  Ave.. 
Lancaster,  Pa. 

Chambers  &  Tioga  Streets, 
Trenton,  N.  J. 

197  Washington  Place, 

Passaic,  N.  J. 

227  George  Street,  New 
Brunswick.  N.  J.  •• 

3407  Bersrenline  Avenue. 

Union  City,  N.  J. 

6601  Castor  Avenue, 
Philadelphia,  Pa.  •• 


*  Estimated  date  of  opening. 
•*  New  Location. 


Store 

No. 

Name  now 
on  Store  Front 

Date 

Opened 

66. 

Food  Fair 

1942  • 

67. 

Food  Fair 

5/11/48 

69. 

Food  Fair 

1942  • 

71. 

Food  Fair 

1942  • 

72. 

Food  Fair 

1942  • 

73. 

Food  Fair 

1942  * 

74. 

Food  Fair 

3/10/4S 

75. 

Food  Fair 

1/23/41 

76. 

Food  Fair 

4/30/42 

1 1. 

Food  Fair 

2/  5/42 

78. 

Food  Fair 

2/12/42 

80. 

Food  Fair 

10/  8/47 

81. 

Food  Fair 

8/  2/45 

S3. 

Food  Fair 

5/  9/45 

84. 

Food  Fair 

10/17/45 

85. 

Food  Fair 

11/18/47 

86. 

Food  Fair 

12/  6/44 

88. 

Food  Fair 

12/17/47 

89. 

Food  Fair 

5/11/48 

91. 

Food  Fair 

1945  * 

92. 

Food  Fair 

2/28/45 

98. 

Food  Fair 

8/31/48 

*  Estimated  date  of  opening. 
••New  Location. 


Address 

Street  City  State 

1122  Elizabeth  Avenue. 
Elizabeth.  X.  J. 

S5-10  Northern  Blvd..  *# 
Jackson  Heights.  X.  Y. 

266  Smith  Street, 

Perth  Amboy.  X.  J. 

115  Spring  Street, 

Morristown.  N.  J. 

1002  Sherman  Avenue. 

Elizabeth.  X.  J. 

976  Sprincrfield  Avenue, 
Irvincrton.  X.  J. 

537  Franklin  Street.  ** 

Xutley.  X.  J. 

46  X.  Van  Brunt  Avenue. 
Englewood.  X.  J. 

Washington  Lane  &  Forrest  Ave. 
Philadelphia.  Pa. 

516  Main  Street. 

Hackensack.  X.  J. 

838  Main  Avenue. 

Passaic.  X.  J. 

1744  Hudson  Blvd., 

Jersey  City.  X.  J. 

537  Oransre  Street. 

Newark.  X.  J. 

191  McKinley  Avenue. 

E.  Orancre.  X.  J. 

1111  S.  Orancre  Avenue, 

Newark.  X.  J. 

Broad  Street  &  Oregon  Avenue. 
Philadelphia.  Pa.  ** 

431  W.  Front  Street, 

Plainfield.  N.  J. 

863  Benren  Avenue. 

Jersey  City.  X.  J. 

33-11  11th  Avenue,  Astoria 
Lonjr  Island,  X.  Y. 

450  Clinton  Avenue. 

Xewark,  X.  J. 

1533  Broadway, 

Brooklyn.  X.  Y. 

7400  Harford  Road. 

Baltimore,  Maryland 
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Store 

No. 

Name  now 
on  Store  Front 

Date 

Opened 

101. 

Food  Fair 

5/21/47 

102. 

Food  Fair 

5/27/47 

103. 

Food  Fair 

9/14/4S 

110. 

Food  Fair 

10/15/47 

116. 

Food  Fair 

8/18/48 

126. 

Food  Fair 

7/24/47 

127. 

Food  Fair 

8/  5/47 

201. 

Food  Fair 

9/  4/48 

202. 

Food  Fair 

9/  4/48 

203. 

Food  Fair 

10/  6/48 

93. 

Big  Bear 

10/30/44 

95. 

Big  Bear 

10/30/44 

96. 

Big  Bear 

10/30/44 

87. 

Big  Bear 

10/30/44 

79. 

Big  Bear 

10/30/44 

90. 

Food  Lane 

4/15/46 

100. 

Food  Lane 

1/15/47 

70. 

King  Arthur  12/  9/39 

Address 

Street  City  State 

Cedar  Lane  and  Elm  Ave., 
Teaneck,  X.  J. 

554  Washington  Avenue, 
Belleville,  N.  J. 

2910  Broadway  (Rt.  4) 
Fairlawn,  X.  J. 

2918  W.  9th  Street, 

Chester,  Pa. 

1626-36  Perkiomen  Avenue. 
Reading.  Pa. 

123  S.  Arkansas  Avenue, 
Atlantic  City,  X.  J. 

6  X.  Baton  Rouge  Avenue, 
Atlantic  City,  X.  J. 

49  Beacom  Blvd., 

Miami.  Florida 
114-16  Ponce-de-Leon  Blvd., 
Miami.  Florida 
62nd  Street. 

Miami.  Florida 

1228  Springfield  Avenue, 

Irvington,  X.  J. 

851  Elizabeth  Avenue, 
Elizabeth,  X.  J. 

6100  Bergenline  Avenue, 
West  Xew  York.  X.  J. 

113-14  Queens  Blvd.. 

Forrest  Hills,  X.  Y. 

7S1  Bergen  Avenue, 

Jersey  City,  N.  J. 

901  Columbus  Street, 
Alexandria,  Ya. 

2303  Varnum  Street, 

Mt.  Rainier,  Md. 

Albany  &  George  Streets, 
Xew  Brunswick,  X.  J. 


24 


8.  Answer  to  Interrogatory  Number  8. 

Plaintiff  states  as  follows: 

(1)  Stores  No.  1  through  11  were  originally  opened 
as  Giant  Quality  Food  Price  Cutter,  Inc.  The 
store  fronts  on  these  five  stores  were  changed  to 
Giant  Food  Fair  in  the  Spring  of  1936,  and  there¬ 
after,  the  word  “ Giant’ ’  was  eliminated. 

5S4  (2)  Store  No.  32  was  opened  April  12,  1935  as  Air¬ 
port  Market.  The  name  was  changed  to  Food 
Fair  on  November  1,  1935. 

(3)  Store  No.  33  was  opened  April  28,  1933  as  Union 
Premier  and  was  changed  to  Food  Fair  April  20, 
1936. 

(4)  Store  No.  41  was  opened  January  27,  193S  as 
Giant  Food  Fair,  and  was  changed  to  “Food 
Fair”  on  February  13,  1943. 

(5)  Stores  Nos.  61  through  67,  Store  No.  69  and 
Stores  Nos.  71  through  73  were  opened  Decem¬ 
ber  9,  1939  as  “King  Arthur”.  They  were 
changed  to  “Food  Fair”  in  the  following  years: 


Store  No. 

Year 

61 

1942 

62 

1946 

63 

1945 

64 

1942 

65 

1940 

66 

1942 

67 

1946 

69 

1942 

71 

1942 

72 

1942 

73 

1942 

(6)  Stores  Nos.  80  through  S6,  8S,  89,  91  and  92  were 
opened  October  30,  1944  as  “Big  Bear”.  They 
were  changed  to  “Food  Fair”  in  the  following 
years : 
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Store  No. 

Year 

80 

1947 

81 

1945 

82 

1947 

83 

1945 

84 

1945 

85 

1945 

86 

1944 

88 

1947 

89 

1948 

91 

1945 

92 

1945 

(7)  Stores  Nos.  201  and  202  were  opened  as  “Food 
Lane”  on  June  15,  1948,  and  their  names  were 
changed  to  “Food  Fair”  on  September  4,  1948. 

9.  Answer  to  Interrogatory  Number  9 . 

a.  Plaintiff  states  that  the  annual  retail  dollar  vol¬ 
ume  of  stores  operated  under  the  name  “Food 
Fair”  is  as  follows: 


Year 

Annual  Retail 
Dollar  Volume 

1935 

$  836,818 

1936 

7,677,737 

1937 

12,920,217 

1938 

18,028,399 

Year 

Annual  Retail 
Dollar  Volume 

1940 

$  26,206,072 

1941 

31,090,491 

1942 

40,708,397 

1943 

40,129,807 

1944 

39,058,319 

1945 

49,689,549 

1946 

83,031,332 

1947 

100,143,491 

b.  Plaintiff  states  that  the  annual  retail  dollar  vol¬ 
ume  of  all  the  plaintiff’s  stores  is  as  follows: 


•  Closed  in  year  indicated. 
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Year 

Annual  Retail 
Dollar  Volume 

1935 

$  44,474,455 

1936 

7,677,737 

1937 

12,920,217 

193S 

18,028,399 

1939 

24,492,320 

1940 

29,1S4,292 

1941 

34,176,038 

1942 

41,746,049 

1943 

41,169,387 

1944 

40  587,835 

1945 

53,047,196 

1946 

91,167,804 

1947 

107,099,457 

10.  Answer  to  Interrogatory  Number  10. 

a.  The  annual  retail  volume  of  the  plaintiff’s  stores 
located  in  Baltimore,  Maryland  is  as  follows: 

Year  No.  of  Stores  Locations  Annual  Retail  Dollar  Volume 

1935  1  2515  Greenmount  Are.  $  176.6S4 

1936  2  2515  Greenmount  Ave. 

Fleet  &  Haven  Streets  1.477,003 

1937  4  Fleet  &  Haven  Streets 

3901-23  Belvedere  Ave.  2.911,173 

405  X.  Franklintown  Road 

1938  5  405  X.  Franklintown  Road  4.209,735 

2720  AY.  Xorth  Ave. 

1939  11  2720  W.  Xorth  Ave.  6.463.806 

1000-10  S.  Charles  St. 

801-07  Baltimore  St. 

449-57  X.  Gay  Street 
2515  E.  Monument  St. 

2140  N.  Fulton  St. 

743  Frederick  Rd.  Catonsville,  Md. 


1940 

11 

it 

it 

1 1 

tt 

5,362.226 

1941 

11 

i  t 

i  i 

t  i 

1 1 

6.360.554 

1942 

11 

a 

a 

a 

7.877.553 

1943 

11 

it 

t  i 

a 

1 1 

7.716.827 

1944 

11 

it 

a 

t  i 

t  6 

7,435,152 

1945 

11 

t  C 

it 

4  i 

it 

8.944.092 

1946 

11 

it 

a 

i  i 

it 

13.49S.689 

1947 

12 

it 

tt 

a 

it 

15.934,093 

4514  Edmondson  Avenue 
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586  b.  The  plaintiff  states  that  it  has  no  knowledge  of 
the  percentage  of  the  total  retail  food  store  vol¬ 
ume  done  in  Baltimore,  Maryland  by  Plaintiff’s 
retail  food  stores  in  the  year  1947. 

11.  Answer  to  Interrogatory  Number  11. 

The  Baltimore  and  Washington  marketing  area,  as  that 
phrase  is  used  in  paragraph  6  of  the  Complaint,  was  in¬ 
tended  to  designate  the  two  cities  themselves,  and  the  sub¬ 
urban  and  rural  areas  surrounding  them,  from  which  shop¬ 
pers  can  and  do  conveniently  patronize  the  shops  of  those 
two  cities  and  their  suburbs.  The  area  so  designated  in¬ 
cludes  all  the  territory  intermediate  to  the  two  cities,  and 
within  a  radius  of  at  least  25  miles  for  each  city. 

12.  Answer  to  Interrogatory  Number  12. 

Plaintiff  states  that  by  the  term  “Baltimore  area”  as 
used  in  paragraph  7  of  its  Complaint  it  is  intended  to  mean 
the  Citv  of  Baltimore  and  the  suburban  and  rural  area  sur- 
rounding  it. 

13.  Answer  to  Interrogatory  Number  13. 

No. 

14.  Answer  to  Interrogatory  Number  14. 

Plaintiff  states  that  it  has  no  knowledge  of  the  specific 
numbers  of  regular  customers  referred  to  in  sub-para¬ 
graphs  1,  2  and  3  of  Interrogatory  14(a),  and  as  a  conse¬ 
quence  is  unable  to  give  specific  percentages  as  requested 
by  sub-paragraphs  14(b)  and  14(c). 

15.  Answer  to  Interrogatory  Number  15. 

The  common  stock  of  the  plaintiff,  which  is  the  only 
security  of  plaintiff  listed  on  the  New  York  Stock  Ex¬ 
change,  was  first  so  listed  in  1942.  In  addition  to  the  com¬ 
mon  stock,  plaintiff  has  also  outstanding  an  issue  of  pre¬ 
ferred  stock  and  a  bearer  debenture  issue. 
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587  16.  Answer  to  Interrogatory  Number  16. 

Plaintiff  states  that  prior  to  the  date  named  in 
answer  to  Interrogatory  15  (a)  plaintiff’s  common  stock 
was  listed  on  the  New  York  Curb  Exchange  in  August 
1937  as  Union  Premier  Food  Stores,  Inc.,  and  in  April, 
1940,  on  the  New  York  Stock  Exchange  under  the  same 
name.  However,  annual  reports  and  other  corporate  dis¬ 
tribution  to  shareholders  contained  clear  descriptions  that 
the  operations  of  the  great  majority  of  plaintiff’s  retail 
food  stores  were  conducted  under  the  trade  name  “Food 
Fair”.  Similarly,  reports  to  the  Securities  and  Exchange 
Commission  and  stock  issue  prospectuses  for  stock  issues 
prior  to  that  date  carried  the  same  information. 

c.  The  stock  of  plaintiff  corporations  was  first 
available  for  purchase  by  the  public  in  August 
1937. 

17.  Answer  to  Interrogatory  Number  17. 

a.  There  are  4SS1  stockholders  of  the  plaintiff. 
There  are  41  stockholders  of  the  plaintiff  corpo¬ 
ration  who  are  recorded  on  the  books  of  the 
transfer  agent  as  residents  of  the  District  of  Co¬ 
lumbia. 

b.  There  are  303  stockholders  of  the  corporation  who 
are  recorded  on  the  books  of  the  transfer  agent 
as  residing  within  Washington  and  Baltimore  or 
within  a  25  mile  radius  of  either.  Holders  of 
the  bearer  debenture  issue  of  the  plaintiff  are 
not,  of  course,  listed  on  plaintiff’s  books  but  a 
substantial  number  must  live  within  this  area. 

18.  Answer  to  Interrogatory  Number  18. 

Plaintiff  states  that  it  does  not  know  the  date  on,  or 
address  at,  which  defendant  first  used  the  name  “Food 
Fair”  in  connection  with  its  stores. 

19.  Answer  to  Interrogatory  Number  19. 
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The  plaintiff  states  that  it  first  came  to  the  attention  of 
the  plaintiff  that  the  defendant  was  using  the  name  “Food 
Fair”  in  1944. 

588  20.  Answer  to  Interrogatory  Number  20. 

The  plaintiff  states  that  in  paragraph  10  of  its 
Complaint  the  area  intended  is  the  Baltimore  area. 

21.  Answer  to  Interrogatory  Number  21. 

The  plaintiff  claims  that  it  is  the  sole  lawful  user  of  the 
name  “Food  Fair”  to  describe  retail  food  stores. 

22.  Answer  to  Interrogatory  Number  22. 

The  Plaintiff  claims  that  the  name  “Food  Fair”  came 
to  be  known  and  associated  exclusively  with  it  throughout 
the  Baltimore  and  Washington  area  by  the  public  and  the 
trade  shortly  following  the  opening  of  its  “Food  Fair” 
retail  food  stores  in  the  Baltimore  area. 

23.  Answer  to  Interrogatory  Number  23. 

Plaintiff  states  that  confusion  as  to  the  fact  of  separate 
identity  of  plaintiff  and  defendant  first  arose  shortly  after 
the  date  on  which  defendant  began  to  operate  as  “Food 
Fair”  and  that  such  confusion  extended  to  customers, 
suppliers,  the  public  and  within  the  trade.  Names  and  ad¬ 
dresses  of  all  the  persons  involved  are  not  now  available. 

24.  Answer  to  Interrogatory  Number  24. 

The  present  growth  of  plaintiff  both  with  respect  to  num¬ 
ber  of  units  and  volume  of  business  has  been  largely  con¬ 
fined  to  the  Middle  Atlantic  states.  Shortlv  after  1935, 
following  expansion  of  plaintiff’s  volume  and  operations 
in  the  Baltimore  area,  it  naturally  planned  to  extend  its 
operations  into  Washington,  D.  C.  by  locating  retail  units 
there  under  the  name  of  “Food  Fair”,  for  Washington 
provides  as  great  opportunities  for  the  type  of  service 
plaintiff  offers  as  any  city  in  the  east.  To  that  end,  plain¬ 
tiff  prior  to  1940  conducted  extensive  negotiations  for  the 
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purchase  of  retail  food  outlets  in  the  District  of  Colum¬ 
bia.  These  negotiations  at  one  point  had  reached  the 
stage  of  a  signed  memorandum  of  agreement.  Ulti- 
5S9  mately,  it  may  be  that  plaintiff  may  expand  through 
other  parts  of  the  United  States.  With  this  in 
mind,  plaintiff  has  incorporated  in  46  states,  and  has  re¬ 
cently  conducted  negotiations  looking  toward  the  pur¬ 
chase  of  retail  food  units  in  California  and  Michigan,  and 
now  has  in  operation  stores  in  Miami,  Florida. 

25.  Answer  to  Interrogatory  Number  25. 

a.  By  the  term  “supermarket”  the  plaintiff  states 
that  it  means  a  large  retail  food  store  with  the 
“self-service”  and  “cash  and  carry”  policies. 
Such  a  store  carries  a  large  variety  of  food  stuffs, 
and  is  divided  into  a  number  of  food  departments 
for  ease  and  efficiency  of  selection  and  sale  to  its 
customers. 

b.  1935. 

26.  Answer  to  Interrogatory  Number  26. 

a.  Plaintiff  states  that  all  of  the  retail  stores  of  the 
defendant  are  in  competition  with  the  plaintiff. 

b.  Plaintiff  states  that  such  stores  are  principally 
in  competition  with  the  stores  of  the  plaintiff 
located  in  metropolitan  Baltimore. 

c.  Plaintiff  states  that  the  date  said  stores  first  com¬ 
peted  with  each  other  was  upon  their  opening  for 
business. 

d.  The  nature  of  said  competition  is  both  actual  and 
potential. 

27.  Answer  to  Interrogatory  Number  27. 

Plaintiff  states  that  defendant  was  first  notified  by  plain¬ 
tiff  of  its  unlawful  use  of  Plaintiff’s  trade  name  “Food 
Fair”  when  Plaintiff  first  learned  of  its  use  at  a  food  con¬ 
vention  held  in  Chicago  in  1944.  Oral  notice  that 
590  such  use  was  unlawful  was  given  at  that  time  to  the 
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President  of  the  Defendant,  Irvin  Seigel  by  Myer  B. 
Marcus  and  Arthur  Rosenberg,  Vice-Presidents  of  Plain¬ 
tiff.  Subsequently,  notice  of  defendant’s  unlawful  use  of 
the  name  “Food  Fair”  was  given  to  defendant  by 
letter  dated  August  28,  1946  from  the  General  Counsel  of 
the  Plaintiff,  Stein  and  Mandel,  addressed  to  counsel  of 
the  defendants,  Welsh,  Dailey  &  Welsh,  710  14th  Street, 
N.  W.,  Washington,  D.  C. 

28.  Answer  to  Interrogatory  Number  28. 

a.  Plaintiff  had  its  origin  in  a  single  meat  store 
in  Harrisburg,  Pennsylvania,  operated  by  the 
now  Chairman  of  its  Board  of  Directors,  Samuel 
Friedland,  which  commenced  operation  in  1922 
under  the  name  of  Union  Meat  Store. 

29.  Answer  to  Interrogatory  Number  29. 

Plaintiff  states  that  it  is  unable  to  give  specific  amounts 
of  sums  spent  in  advertising  and  developing  its  trade 
name  and  good  will  in  areas  indicated  by  Defendant’s 
Interrogatory  Number  29.  It  states,  however,  that  since 
1935  it  has  advertised  as  “Food  Fair”  in  Baltimore  news¬ 
papers  having  considerable  distribution  in  the  areas  indi¬ 
cated. 

30.  Answer  to  Interrogatory  Number  30. 

a.  b.  &  c.  Plaintiff  states  that  its  own  food  brands 
sold  or  offered  for  sale  in  its  retail  units  are  as 
follows : 
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Brand  Name 

1.  Fre-Mar 


2.  Fyne  Taste 

3.  Lady  Fair 


Date  on 

Articles  of  Merchandise  Which  First  Used 


Canned  vegetables  1935 

Canned  fruits 

Canned  juices 

Canned  pickles 

Canned  olives 

Packaged  legumes 

Sandwich  spread 

Mayonaise  spread 

Mayonaise  spread  1935 

Bread  1936 

Cakes 

Coffee 

Tea 

After  Dinner  Mints 
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Brand  Name 


Date  on 

Articles  of  Merchandise  Which  First  Used 


4.  Mayfair  Eggs 

5.  Food  Fair  Butter 

Eggs 

Box  Matches 
Book  Matches 

6.  Fyne  Bake  Flour 

Baking  Power 

7.  Bonnie  Farms  Potatoes  and  other 

Produce  and  eggs 

S.  Fyne  Tex  Bleach  and  Ammonia 


1936 

1936 


1940 


1936 

1943 


d.  All  brand  names  listed  are  sold  in  the  retail  store 
located  at  Kaywood  Gardens,  Mt.  Rainier,  Mary¬ 
land. 

e.  All  but  the  “Food  Fair”  brands  are  used  in  the 
“Superior  Stores”,  Harrisburg,  Pennsylvania. 
The  sale  of  these  brands  in  these  stores  origi¬ 
nated  incidental  to  a  contract  for  the  sale  of  re¬ 
tail  stores  by  the  Plaintiff  to  Superior  Stores  in 
1935. 
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31.  Answer  to  Interrogatory  Number  31. 

a.  Sales  figures  include  all  the  retail  food  sales 
made  by  the  plaintiff  corporation  and  wholly 
owned  subsidiaries.  Prior  to  1943,  only  consoli¬ 
dated  statements  are  available.  During  these 
years  all  sales  were  made  by  the  parent  corpora¬ 
tion.  For  subsequent  years  the  amount  of  such 
other  sales  and  the  name  of  companies  by  whom 
such  sales  have  been  made  are  as  follows : 


Bis:  Bear 
of  N.  J. 


Year 

Inc. 

1943 

1944 

615,808 

1945 

6.549,736 

1946 

13,626,823 

1947 

12,880,606 

Florida 

Whole- 

Big  Bear  sale 

of  Vir-  Grocery 

ginia,  Inc.  Company 


_  905,688 

_  3,176,393 

1.112,796  3.613,279 

1.607.520  3,744,172 


Rifikin 

Meat  Elizabeth 

Packing  Meat 

Plant  Packing 

St.  Paul  Division 

970,096  _ _ _ 

3,347,666  . . . . 

2,448,853  1,938,713 

1,517.520  4,899.258 

2,091,837  8,322,864 


592  32.  Answer  to  Interrogatory  Number  32. 

Plaintiff  employs  over  4,000  employees,  many  of 
whom  have  knowledge  of  various  aspects  of  the  issues  in¬ 
volved  in  this  action.  It  states,  however,  that  such  infor¬ 
mation  can  be  principally  supplied  by  the  following  of  its 
officers : 

1.  Myer  B.  Marcus,  Vice  President 

2.  Louis  Stein,  Vice  President 

3.  B.  F.  Lieber,  Assistant  Secretary. 

Plaintiff  will  submit  additional  answers  to  the  foregoing 
interrogatories  should  information  with  respect  thereto 
become  subsequently  available. 

Myer  B.  Marcus, 

Vice  President,  Food  Fair  Stores, 
Inc.,  Plaintiff. 

Dated  October  27,  1948. 

Subscribed  and  sworn  to  before  me  this  27  day  of  Octo¬ 
ber  1948. 


J  u  Li  o  s  Lubxer, 

Notary  Public, 

My  Commission  Expires  January 
27,  1951 
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593  Filed  April  2,  1951 

Amended  and  Supplemental  Complaint  for  Injunction 

and  Other  Relief 

Plaintiff,  a  corporation  and  citizen  of  Pennsylvania, 
having  its  principal  offices  at  2223  East  Allegheny  Avenue, 
Philadelphia,  Pennsylvania,  brings  this,  its  complaint, 
against  defendant,  Square  Deal  Market  Co.,  Inc.,  a  corpo¬ 
ration  and  citizen  of  Delaware,  doing  business  in  the  Dis¬ 
trict  of  Columbia,  with  its  principal  offices  at  1420  -  7th 
Street,  X.  W.,  Washington,  D.  C.,  and  for  its  cause  of  ac¬ 
tion  states : 

1.  This  suit  is  between  citizens  of  different  states  and 
the  amount  in  controversy  exceeds  $3,000.00,  exclusive  of 
interest  and  costs. 

2.  The  jurisdiction  of  this  Court  is  invoked  under  Title 
28  U.  S.  C.  HI  (1940)  and  D.  C.  Code  (1940)  §§11-305, 
11-306  and  13-103. 

3.  Plaintiff  is  engaged  in  the  operation  of  retail  food 

stores  and  in  this  business  operates  over  90  “super- 

594  markets’ ’  in  the  states  of  Pennsylvania,  Maryland, 
New  Jersey,  Delaware  and  New  York  and  maintain 

extensive  other  facilities  in  these  and  other  states  for  serv¬ 
icing  its  retail  stores. 

4.  Since  its  origin  over  twenty  years  ago,  the  business 
of  plaintiff  has  steadily  increased  both  with  respect  to  the 
number  of  units  operated  and  the  annual  dollar  volume  of 
business  done  until  it  has  become  one  of  the  largest  retail 
food  store  chains  in  the  country.  From  1935  to  1942,  the 
volume  of  sales  increased  from  $5,699,680  to  $41,746,124,  and 
in  1946  and  1947  the  volume  of  sales  for  each  year  was  in 
excess  of  $100,000,000. 

5.  Since  1935,  plaintiff  has  operated  a  large  majority 
of  its  stores  exclusively  under  the  trade  name  “Food  Fair”, 
and  during  that  period  has  expended  over  $3,500,000  in 
advertising  and  developing  its  trade  name,  and  the  good 
will  attaching  to  this  name,  throughout  the  United  States, 
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and  in  particular  the  eastern  part  of  the  United  States, 
including  the  District  of  Columbia  and  Montgomery  and 
Prince  George’s  counties,  Maryland.  Since  the  inception 
of  the  use  of  the  trade  name  “Food  Fair”  by  plaintiff, 
plaintiff’s  growth  and  success  have  been  contemporaneous 
with,  and  largely  attributable  to  and  identified  with,  the 
name  “Food  Fair”,  which  has  become  widely  known,  and 
which  was,  until  the  acts  of  defendant  hereinafter  described, 
associated  exclusively  by  the  public  and  the  trade  with 
plaintiff  and  its  “supermarket”  stores.  Plaintiff  was  a 
pioneer  in  the  development  of  the  modem  “supermarket”, 
and  plaintiff’s  “Food  Fair”  stores  are  favorably  known 
among  the  public  for  the  high  quality  and  variety  of  mer¬ 
chandise,  displays  for  sale,  commodious  size,  rapid  and 
efficient  service,  and  for  plaintiff’s  own  food  brands  sold 
in  its  units. 

595  6.  Plaintiff  has  operated  since  1935,  a  number  of 

retail  food  “supermarkets”  in  Baltimore,  Maryland, 
a  marketing  area  serving  many  of  the  same  customers  as 
the  District  of  Columbia  and  Montgomery  and  Prince 
George’s  counties,  Maryland.  The  retail  food  “super¬ 
markets”  operated  by  plaintiff  in  Baltimore,  Maryland, 
have  always  been  operated  under  the  trade  name  “Food 
Fair”.  Since  1935,  plaintiff  has  expended  in  excess  of 
$400,000  in  newspaper  advertising  alone  in  developing  its 
trade  name  and  good  will  throughout  the  Baltimore  and 
Washington  marketing  area  and  that  trade  name  has  be¬ 
come  known  and  associated  exclusively  with  plaintiff  in 
this  area  as  well  as  throughout  the  United  States. 

7.  In  the  operation  of  its  supermarkets  in  the  Baltimore 
area,  plaintiff  serves  a  number  of  customers  who  are  resi¬ 
dents  of  the  District  of  Columbia,  Montgomery  and  Prince 
George’s  counties,  Maryland,  or  are  employed  therein,  or 
are  residents  of  or  employed  at  intermediate  points  between 
Baltimore  and  the  District  of  Columbia  and  market  in  both 
cities.  Further,  the  stock  and  securities  of  plaintiff  are 
listed  under  the  name  “Food  Fair”  on  the  New  York  Stock 
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Exchange  and  a  number  of  the  stock  and  security  holders 
of  plaintiff,  as  well  as  prospective  investors,  are  resident  in 
the  District  of  Columbia  and  Montgomery  and  Prince 
George’s  Counties,  Maryland. 

8.  In  addition  to  those  stores  operated  under  the  name 
“Food  Fair”  in  the  Baltimore  area,  plaintiff  has  operated  a 
store  at  2303  Varnum  Street,  Mt.  Ranier,  Maryland,  since 
January  15,  1947,  under  the  name  “Food  Lane”.  Plain¬ 
tiff  plans  to  open  a  store  in  College  Park,  Maryland,  in  the 
near  future.  In  these  stores  plaintiff  sells  and  will  sell 
commodities  under  the  registered  trade-mark  “Food 
Fair”. 

596  9.  After  plaintiff  established  its  retail  food  busi¬ 

ness  under  the  name  of  “Food  Fair”  and  it  had  be¬ 
come  recognized  by  the  public  throughout  the  eastern  part 
of  the  United  States,  including  the  District  of  Columbia, 
defendant  opened,  and  has  continuously  since  opening  oper¬ 
ated  and  advertised  in  newspapers  of  the  District  of  Colum¬ 
bia  one  or  more  retail  food  stores  in  the  District  of  Columbia 
under  the  name  of  “Food  Fair”  (such  stores  having  been 
formerly  known  as  “Square  Deal”  food  stores),  with  the 
object  of  capitalizing  on  the  reputation  and  good  will  which 
plaintiff  has  built  up  for  such  name  and  of  inducing  the 
belief  by  the  public,  the  trade,  suppliers  and  investors  that 
defendant  is  identified  with  or  associated  with  plaintiff, 
and  to  induce  the  public  to  deal  with  defendant  in  the  belief 
that  it  is  dealing  with  plaintiff. 

10.  On  or  about  May  24, 1950,  defendant  opened  and  con¬ 
tinuously  since  opening  has  operated  and  advertised  in 
newspapers  circulated  in  Montgomery  and  Prince  George’s 
counties,  Maryland,  a  retail  food  store  at  Wheaton,  Mont¬ 
gomery  County,  Maryland,  under  the  name  of  “Food  Fair”. 
Moreover,  defendant  has  advertised  by  billboards  and  has 
announced  through  newspapers  circulated  in  Montgomery 
and  Prince  George’s  counties,  Maryland,  that  at  least  one 
other  retail  food  store  bearing  the  name  “Food  Fair”  will 
be  erected  and  operated  by  defendant  in  Maryland,  at  Lang- 


ley  Park,  Prince  George’s  County,  Maryland.  Defendant 
has  deliberately  appropriated  the  name  “Food  Fair”,  and 
further  intends  to  appropriate  such  name,  with  the  object 
of  capitalizing  on  the  reputation  and  good  will  which  plain¬ 
tiff  has  built  up  for  such  name  and  of  inducing  the  belief 
by  the  public,  the  trade,  suppliers  and  investors  that  defend¬ 
ant  is  identified  with  or  associated  with  plaintiff,  and  to 
induce  the  public  to  deal  with  defendant  in  the  belief  that 
it  is  dealing  with  plaintiff. 

597  11.  Defendant,  with  knowledge  of  the  prior  appro¬ 

priation  of  the  trade  name  “Food  Fair”  by  the 
plaintiff,  for  the  purpose  of  passing  off  its  business  as  that 
of  plaintiff,  fraudulently  and  with  the  intent  to  deceive 
appropriated  the  trade  name  of  the  plaintiff  and  has  not 
adopted  any  means  to  bring  home  to  any  persons  knowledge 
that  it  is  not  associated  with  plaintiff. 

12.  The  area  where  defendant  uses  plaintiff’s  trade  name 
is  contiguous  to,  and  to  a  substantial  extent  identical  with, 
one  of  plaintiff’s  largest  areas  of  operation,  and  the  use  by 
defendant  of  the  trade  name  “Food  Fair”  has  caused 
and  unless  enjoined  by  this  Court  will  continue  to  cause 
instances  of  confusion  among  patrons,  the  public  and  sup¬ 
pliers,  and  within  the  trade.  At  the  time  of  appropriation 
of  the  name  “Food  Fair”  by  defendant  and  at  all  times  sub¬ 
sequent  thereto  plaintiff  and  defendant  are  and  have  been 
in  actual  competition.  Furthermore,  the  use  of  the  trade 
name  “Food  Fair”  by  the  defendant  blocks  the  path  of 
expansion  of  operation  of  plaintiff  and  prevents  the  use  of 
such  name  by  plaintiff  in  its  natural  and  planned  area  of 
expansion. 

13.  Unless  restrained  and  enjoined  by  this  court  defend¬ 
ant  will  continue  in  its  unlawful  activities  in  the  use  of 
plaintiff’s  trade  name  “Food  Fair”,  and  by  so  doing  will 
induce  the  belief  by  the  public  that  plaintiff  and  defendant 
are  identical  or  in  some  manner  associated,  and  thus  cause 
plaintiff  to  suffer  irreparable  injury  and  damage  to  its  good 
will,  its  profits  and  substantial  investment. 
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"Wherefore,  the  premises  considered,  plaintiff  demands: 

That  defendant,  its  officers,  agents,  servants,  employees, 
and  all  persons  acting  for  and  in  its  or  their  behalf, 
598  be  enjoined  from  using  the  name  “Food  Fair”  or 
any  name  bearing  so  near  a  resemblance  thereto  as 
to  deceive  and  falsely  induce  the  belief  that  plaintiff  cor¬ 
poration  is  meant  thereby;  and  that  an  account  be  taken 
of  the  sales  and  profits  made  and  realized  by  the  defend¬ 
ant  through  the  wrongful  use  of  said  name,  and  that  plain¬ 
tiff  have  a  judgment  therefor;  and  that  plaintiff  have  and 
recover  of  defendant  its  costs  of  suit  herein  incurred,  and 
such  other  and  further  relief  as  to  this  Court  may  seem 
just  and  proper. 

Cummings,  Stanley,  Truitt  &  Cross 

By  J.  Edward  Burroughs,  Jr., 
Cary  McN.  Euwer, 

1625  K  Street,  N.  W., 
Washington,  D.  C., 
Attorneys  for  Plaintiff. 


599  Filed  May  1,  1951 

Answer  to  Amended  and  Supplemental  Complaint 

First  Defense 

1.  The  Complaint  fails  to  state  a  cause  of  action  upon 
which  relief  can  be  granted. 

Second  Defense 

1.  The  defendant  admits  the  allegations  in  paragraph  1. 

2.  The  defendant  admits  the  allegations  in  paragraph  2. 

3.  The  defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  3. 

4.  The  defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  4. 


39 


5.  As  to  the  allegations  contained  in  paragraph  5,  the 
defendant  pleads  as  follows: 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
that  since  1935,  the  plaintiff  has  operated  a  large  majority 
of  its  stores  exclusively  under  the  trade  name  “Food 
Fair.” 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allega- 
tion  concerning  the  amount  spent  by  the  plaintiff 
600  throughout  the  United  States  on  advertising  and 
developing  its  trade  name  and  good  will,  and  denies 
that  the  plaintiff  has  expended  any  sums  in  advertising  in 
the  District  of  Columbia  and  Montgomery  and  Prince 
George’s  counties,  Maryland. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
that  the  plaintiff’s  growth  and  success  have  been  con¬ 
temporaneous  with  and  largely  attributable  to  and  identi¬ 
fied  with  the  name  “Food  Fair.” 

The  defendant  denies  all  other  allegations  of  this  para¬ 
graph. 

6.  As  to  the  allegations  in  paragraph  6,  the  defendant 
pleads  as  follows: 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
respecting  the  number  of  stores  operated  by  the  plaintiff 
in  Baltimore,  Maryland,  or  the  date  when  said  stores  were 
opened,  or  the  names  under  which  said  stores  have  been  or 
are  being  operated. 

The  defendant  denies  that  Baltimore,  Maryland  is  a 
marketing  area  serving  many  of  the  same  retail  food  cus¬ 
tomers  as  the  District  of  Columbia  and  Montgomery  and 
Prince  George’s  counties,  Maryland. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
respecting  the  money  spent  by  the  plaintiff  in  newspaper 


advertising  throughout  the  alleged  “Baltimore  and  Wash¬ 
ington  marketing  area.” 

The  defendant  denies  that  the  trade  name  “Food  Fair” 
has  become  known  and  associated  exclusively  in  the  “Balti¬ 
more  and  Washington  marketing  area”  or  throughout  the 
United  States,  with  the  plaintiff. 

All  other  allegations  contained  in  paragraph  6  are 
denied. 

601  7.  As  to  the  allegations  in  paragraph  7,  the  de¬ 

fendant  pleads  as  follows: 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
that  the  plaintiff  in  its  operation  of  its  supermarkets  in 
the  Baltimore  area,  serve  a  number  of  customers  who  are 
residents  of  the  District  of  Columbia  and  Montgomery  and 
Prince  George’s  counties,  Maryland,  or  are  employed  there¬ 
in  or  are  residents  of  or  employed  at  intermediate  points 
between  Baltimore  and  the  District  of  Columbia  and  mar¬ 
ket  in  both  cities. 

The  defendant  admits  that  the  stock  of  the  plaintiff  is 
listed  under  the  name  “Food  Fair”  on  the  Xew  York 
Stock  Exchange,  but  states  that  said  listing  was  not  made 
until  very  recently.  Defendant  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegation  regarding  the  securities  being  listed  therein. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
that  a  number  of  the  plaintiff’s  stock  and  security  holders 
are  residents  of  the  District  of  Columbia  and  Montgomery 
and  Prince  George’s  counties,  Maryland. 

The  defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
regarding  prospective  purchasers  and  investors  in  the 
stock  and  security  of  the  plaintiff. 

All  other  allegations  in  said  paragraph  are  expressly 
denied. 

8.  The  defendant  admits  the  allegations  of  paragraph  8. 
Defendant  does  not  know  under  what  name  plaintiff  plans 
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to  open  the  College  Park  store,  but  assumes  from  the  alle¬ 
gations  of  the  complaint  that  said  store  will  be  opened 
under  the  name  ‘ 1  Food  Lane.” 

602  9.  The  defendant  admits  the  allegation  in  para¬ 
graph  9  that  since  defendant’s  opening  it  has  con¬ 
tinuously  operated  and  advertised  in  newspapers  of  the 
District  of  Columbia  one  or  more  retail  food  stores  in  the 
District  of  Columbia  under  the  name  “Food  Fair,”  but 
denies  all  other  allegations  contained  in  paragraph  9. 

10.  Answering  paragraph  10,  defendant  admits  the  alle¬ 
gations  that  it  has  opened,  operated  and  advertised  a  retail 
food  store  at  Wheaton,  Maryland  under  the  trade  name  of 
“Food  Fair,”  and  that  it  has  announced  its  intention  of 
opening  and  operating  a  store  under  the  name  “Food  Fair” 
at  Langley  Park,  Prince  George’s  County,  Maryland. 

All  other  allegations  contained  in  paragraph  10  are 
denied. 

11.  The  defendant  denies  all  the  allegations  contained 
in  paragraph  11. 

12.  As  to  the  allegations  in  paragraph  12,  the  defendant 
pleads  as  follows: 

The  defendant  denies  that  there  has  been  any  instance 
of  confusion  among  patrons,  the  public  and  suppliers  and 
within  the  trade,  but  if  there  has  been  any  confusion  it  has 
been  caused  by  the  improper  and  unlawful  actions  of  the 
plaintiff  as  more  specifically  stated  in  the  counterclaim  filed 
herein. 

The  defendant  denies  that  the  area  where  it  used  the 
name  “Food  Fair”  is  contiguous  to  or  to  a  substantial 
extent  identical  with,  one  of  plaintiff’s  largest  areas  of 
operation. 

The  defendant  denies  that  at  the  time  it  started  to  use 
the  name  “Food  Fair”  or  at  any  time  subsequent  thereto  the 
plaintiff’s  stores  are  or  have  been  in  actual  competition 
with  the  defendant  but  states  that  if  they  are  in  actual 
competition  at  the  present  time,  it  is  due  to  improper 

603  and  unlawful  activities  by  the  plaintiff,  as  more 
specifically  stated  in  the  counterclaim  filed  herein. 
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The  defendant  denies  that  its  use  of  the  name  “Food 
Fair”  blocks  the  expansion  of  operation  of  plaintiff  or 
prevents  the  use  of  such  name  by  plaintiff  in  its  natural 
and  planned  area  of  expansion;  the  defendant  states  that 
the  Washington  marketing  area  including  Montgomery 
County  and  Prince  George’s  County  is  neither  the  planned 
nor  natural  area  of  expansion  for  the  plaintiff. 

13.  Answering  paragraph  13  the  defendant  denies  that 
its  activities  in  the  use  of  the  name  “Food  Fair”  are  un¬ 
lawful  and  states  that  if  the  public  have  been,  or  are  in¬ 
duced  or  will  be  induced  to  believe  that  plaintiff  and  de¬ 
fendant  are  identical  or  in  some  manner  associated  such 
belief  has  been,  is  being,  and  will  be  brought  about  and 
caused  by  the  improper  and  unlawful  activities  of  the  plain¬ 
tiff  as  more  specifically  set  forth  in  the  counterclaim  filed 
herein. 

14.  All  allegations  of  the  Complaint  not  herein  admitted 
or  expressly  denied  are  hereby  denied. 

Third  Defense 

The  plaintiff,  knowing  of  the  long  and  continued  use  by 
the  defendant  of  the  name  “Food  Fair,”  and  the  fact  that 
substantial  sums  of  money  have  been  expended  by  defendant 
in  developing  and  building  its  trade  name  and  in  expand¬ 
ing  its  business,  has  delayed  bringing  this  action  for  a  long 
perod  of  time  and  has  thereby  been  guilty  of  such  laches  as 
should  ifl  equity  bar  the  plaintiff  from  maintaining  relief 
in  this  action. 

Fourth  Defense 

The  name  “Food  Fair”  is  merely  a  descriptive  term,  and 
has  not  acquired  a  meaning  in  the  Washington  mar- 
604  keting  area  including  Montgomery  County  and 
Prince  George’s  County,  Maryland,  associating  it 
exclusively  with  the  plaintiff,  or  its  stores. 
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Fifth  Defense 

The  plaintiff  has  for  a  long  time  acquiesced  in  the  use  of 
the  name  “Food  Fair”  by  the  defendant  and  is  therefore 
estopped  from  maintaining  this  action. 

Sixth  Defense 

The  defendant  has,  at  all  times,  used  the  name  “Food 
Fair”  in  good  faith  and  without  any  intention  to  deceive 
or  falsely  induce  the  belief  that  plaintiff  corporation  is 
meant  thereby. 

Seventh  Defense 

The  defendant  used  the  name  “Food  Fair”  in  connection 
with  its  retail  food  stores  in  the  District  of  Columbia  and 
in  the  Metropolitan  area  which  includes  Montgomery  Coun¬ 
ty  and  Prince  George’s  County,  Maryland  long  before  the 
plaintiff  first  started  to  use  the  said  name  and  long  before 
any  date  that  the  plaintiff  alleges  that  the  name  to  be  known 
and  exclusively  associated  with  the  plaintiff,  and  the  de¬ 
fendant’s  use  there  has  been  continuous. 

Counterclaim 

The  defendant  relies  upon  and  reasserts  the  counterclaim 
set  forth  in  the  “Answer  and  Counterclaim”  filed  herein  on 
Julv  31,  1949  to  the  same  extent  as  if  herein  restated. 

Bernard  Margolius, 

Danzansky  &  Dickey, 

By  Joseph  B.  Danzansky, 
Attorneys  for  Defendant. 


606  Filed  Mav  29, 1951 

Reply  to  Counterclaim  in  Answer  to  Amended 
and  Supplemental  Complaint 

First  Defense 

The  plaintiff  has  acquired  exclusive  rights  in  and  to  the 
use  of  the  name  “Food  Fair”  in  the  eastern  part  of  the 
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United  States,  including  the  District  of  Columbia,  and 
Montgomery  County  and  Prince  George’s  County,  Mary¬ 
land,  by  extensive  and  continuous  use  of  the  name  “Food 
Fair”,  as  hereinbefore  stated  in  the  complaint  filed  by  the 
plaintiff  in  this  proceeding,  long  prior  to  the  date  when 
defendant  first  used  the  name  “Food  Fair”. 

Second  Defense 

1.  The  plaintiff  admits  the  allegations  in  paragraph  1 
of  the  counterclaim. 

2.  The  plaintiff  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations 

contained  in  paragraph  2. 

607  3.  As  to  the  allegations  in  paragraph  3,  the  plain¬ 

tiff  replies  as  follows: 

The  plaintiff  denies  that  defendant  used  the  name  “Food 
Fair”  prior  to  plaintiff’s  use  of  such  name  in  1935,  or, 
in  the  alternative,  if  defendant  has  used  the  name  “Food 
Fair”  prior  to  1935,  plaintiff  denies  that  such  use  has  been 
in  such  a  manner  as  to  acquire  rights,  exclusive  or  other¬ 
wise,  in  and  to  such  name  as  against  the  plaintiff  in  the 
District  of  Columbia,  or  Montgomery  County  or  Prince 
George’s  County,  Maryland,  and  further,  plaintiff  denies 
that  the  name  “Food  Fair”  is,  or  for  several  years  has 
been  known  and  associated  exclusively  with  the  defendant 
in  the  District  of  Columbia  or  Montgomery  County  or 
Prince  George’s  County,  Maryland. 

Plaintiff  is  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegation  that  since 
1935  defendant  has  spent  considerable  sums  in  advertis¬ 
ing  and  developing  the  name  “Food  Fair”  in  the  District 
of  Columbia  or  Montgomery  County  or  Prince  George’s 
County,  Maryland. 

Plaintiff  denies  each  and  every  other  allegation  con¬ 
tained  in  paragraph  3  of  the  counterclaim. 

4.  As  to  the  allegations  in  paragraph  4,  the  plaintiff  re¬ 
plies  as  follows: 
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Plaintiff  admits  the  opening  of  a  retail  grocery  store 
under  the  name  of  “Food  Lane”  in  Mt.  Rainier,  Prince 
George’s  County,  Maryland. 

The  plaintiff  denies  all  other  allegations  contained  in 
paragraph  4  of  the  counterclaim. 

608  5.  The  plaintiff  admits  the  allegations  in  para¬ 

graph  5  of  the  counterclaim. 

6.  The  plaintiff  denies  all  the  allegations  contained  in 
paragraph  6. 

7.  Plaintiff  denies  all  the  allegations  of  paragraph  7. 

8.  Plaintiff  denies  all  the  allegations  of  paragraph  8. 

9.  Plaintiff  admits  the  allegations  of  paragraph  9. 

10.  Plaintiff  denies  all  the  allegations  of  paragraph  10. 

11.  All  allegations  of  the  counterclaim  not  herein  ad¬ 
mitted  or  expressly  denied  are  hereby  denied. 

Cummings,  Stanley,  Truitt  &  Cross 

By  J.  Edward  Burroughs,  Jr., 
Cary  McX.  Euwer, 

1625  K  Street,  N.  W., 
Washington,  D.  C., 
Attorneys  for  Plaintiff. 


609  Filed  December  7,  1951 

Interrogatories  to  Defendant,  Square  Deal  Market  Company,  Inc. 

Square  Deal  Market  Company,  Inc. 

1420  7th  Street,  N.  W. 

Washington,  D.  C. 

Gentlemen : 

The  following  interrogatories  are  served  upon  you  pur¬ 
suant  to  Rule  33  of  the  Federal  Rules  of  Civil  Procedure. 
Such  Rule  provides  that  you  shall  make  answer  to  said  in¬ 
terrogations  separately  and  fully  in  writing  under  oath; 
that  your  answer  shall  be  signed  and  a  copy  thereorf  served 
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upon  the  party  submitting  the  interrogatories  within  fif¬ 
teen  (15)  days  after  delivery  of  same  to  you: 

1.  Give  the  location,  names  under  which  operated,  and 
the  dates  of  opening  and  closing  of  each  of  the  retail  food 
stores  which  are  now,  or  have  been  in  the  past,  operated 

bv  defendant. 

* 

3.  Give  the  amount  spent  annually  on  advertising  by  de¬ 
fendant  since  its  incorporation: 

(a)  For  stores  operated  and  advertised  under  the 
name  “Food  Fair.” 

(b)  For  stores  operated  and  advertised  under  other 
trade  names,  indicating  for  each  the  trade  name 
advertised. 

610  4.  “With  respect  to  the  reply  to  interrogatory  3, 

present  separate  breakdowns  of  the  amounts  shown 
for  3a  and  for  3b  to  indicate  expenditures : 

(a)  In  newspapers,  identifying  in  each  case  the  news¬ 
papers  in  which  advertisements  were  carried. 

(b)  On  media  other  than  newspapers,  indicating  in 
each  case  the  medium  in  which  the  advertising  was 
carried. 

5.  Does  defendant  use  any  of  its  own  private  brands  on 
merchandise  sold  or  offered  for  sale  in  its  retail  units? 

6.  If  answer  to  interrogatory  5  is  “yes”, 

(a)  What  are  the  names  of  these  brands? 

(b)  On  what  articles  of  merchandise  sold  or  offered 
for  sale  are  these  names  used? 

(c)  State  the  date  on  which  each  such  name  was  first 
used. 

(d)  (1)  Are  any  of  these  brands  used  on  merchandise 

in  defendant’s  Wheaton,  Maryland  store? 

(2)  What  names  are  used  on  eggs  in  that  store? 

(3)  What  names  are  used  on  butter  in  that  store? 

7.  State  the  names  and  addresses  of  all  officers,  agents 
and  employees  of  the  plaintiff  corporation  and  any  other 
corporation  which  is  or  has  been  affiliated  with,  a  subsidi¬ 
ary  of,  or  wholly  owned  by  the  plaintiff,  whether  said  per- 


sons  are  presently  or  formerly  connected  with  said  com¬ 
panies,  which  persons  can  furnish  information  on  the 
issues  involved  in  this  action. 

Cummings,  Stanley,  Truitt  &  Cross 

By  J.  Edward  Burroughs,  Jr., 
Cary  McN.  Euwer, 

1625  K  Street,  N.  W., 
Washington,  D.  C., 
Attorneys  for  Plaintiff. 


612  Filed  June  25,  1952 

Memorandum  Opinion 

The  plaintiff  is  a  Pennsylvania  corporation  which  op¬ 
erates  a  large  chain  of  markets  which  sell  at  retail,  groce¬ 
ries,  provisions,  etc. — products  usually  sold  in  food  stores. 
It  was  originally  incorporated  in  1933  under  the  name  of 
“Union  Premium  Food  Store ”.  In  August  1935  it  organ¬ 
ized  a  subsidiary  “Food  Fair  Stores  of  Maryland”  for  the 
purpose  of  operating  supermarkets  in  that  state,  and  on 
October  31,  1935  opened  such  a  market  in  Baltimore  un¬ 
der  the  name  “Food  Fair”.  It  continued  to  open  other 
stores  so  named  until  today  it  operates  approximately  151 
such  markets  throughout  certain  of  the  eastern  states 
(Pennsylvania,  New  Jersev,  Maryland,  Delaware  and  New 
York). 

The  defendant  is  a  Delaware  corporation  which  operates 
a  smaller  chain  in  the  District  of  Columbia,  including  one 
store  each  in  Montgomery  and  Prince  George’s  Counties. 
Presently  the  chain  consists  of  twelve  stores.  Previous 
to  1936  it  had  opened  a  small  number  of  retail  food  stores 
in  the  District  under  different  names. 

Indeed  there  is  evidence  that  both  the  plaintiff  and  the 
defendant,  while  operating  their  stores  under  the  name 
“Food  Fair”  in  the  early  days  of  their  expansion,  operated 
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other  stores  under  other  names  at  least  until  1942.  It  was 
during  the  period  1940  until  the  present  that  both  chains 
began  their  rather  significant  growth. 

On  March  19,  1936  the  defendant  opened  its  first  store 
called  “Food  Fair”  at  1420-22  7th  Street,  N.  W.  and  ad¬ 
vertised  this  fact  in  the  papers. 

613  This  litigation  has  arisen  out  of  the  use  by  the 
defendant  of  this  name,  which  the  plaintiff  claims 
operates  to  the  disadvantage  of  its  business  activities,  in 
that  it  is  an  intentional  usurpation  and  causes  confusion 
among  patrons,  the  public  and  suppliers,  particularly  where 
such  usurpation  by  the  defendant  is  in  an  area  contiguous 
to  its  Baltimore  market. 

First  of  all  with  reference  to  the  name  itself,  neither  the 
plaintiff  nor  defendant  could  have  registered  it  under  the 
trademark  statute.  Any  proprietary  right  in  the  same 
would  have  of  necessity  to  be  predicated  upon  its  acquir¬ 
ing  a  secondary  meaning  peculiarly  concerned  and  con¬ 
nected  with  its  use  by  either  of  the  parties,  distinguishing 
their  operations  from  all  others  of  a  similar  character. 

The  burden  of  proof  is  therefore  upon  the  plaintiff  to 
establish  by  the  preponderance  of  the  evidence  that  it  has 
met  this  basic  requirement  necessary  to  establish  this  right. 

I  conclude  upon  all  the  evidence  that  while  undoubtedly 
such  a  right  in  the  use  of  the  name  was  acquired  by  the 
plaintiff  in  the  area  in  which  it  operates,  yet  nevertheless 
no  such  right  pertains  to  it  in  the  District  of  Columbia 
nor  in  its  immediate  vicinity,  and  that  there  was  not  any 
usurpation  intentional  or  otherwise  of  the  name  by  the 
defendant  in  the  District  of  Columbia. 

Defendant  was  using  the  name,  certainly  at  the  very 
beginning  of  1936  when  the  premises  located  at  1420-22  7th 
Street  N.  W.  were  leased  and  renovated.  The  lease  for 
these  premises  was  negotiated  December  23,  1935  to  be 
effective  January  1,  1936. 

On  April  7,  19*36  plaintiff  wrote  a  letter  (plaintiff’s  Ex¬ 
hibit  28)  to  the  defendant  which  purported  to  put  the  de- 
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fendant  on  notice  with  reference  to  the  use  of  the  name  by 
the  defendant,  and  threatening  suit.  Further,  there  is  tes¬ 
timony  to  the  effect  that  this  letter,  addressed  as  it  was 
exclusively  to  the  defendant  in  relation  to  the  defendant’s 
use  of  the  name  in  the  Washington  area,  was  of  like  tenor 
with  others  which  the  plaintiff  had  sent  out  to  the  other 
alleged  users  of  the  name  generally.  The  defendant 
614  immediately  replied  through  counsel  (plaintiff’s  ex¬ 
hibit  28)  denying  and  challenging  plaintiff’s  as¬ 
serted  right  (id),  and  from  that  date  until  the  filing  of  this 
suit  on  March  17,  1948  plaintiff  did  nothing  whatever  re¬ 
garding  enforcement  of  its  alleged  right.  By  so  doing 
they  manifested  a  lack  of  interest  certainly  in  its  use  by 
the  plaintiff,  if  that  use  was  wrongful  and  usurpative. 
Indeed  they  not  only  did  so,  but  apparently  assumed  that 
the  defendant’s  position  was  tenable  by  not  only  purport¬ 
ing  or  electing  to  do  nothing  about  it  but  to  do  business 
in  the  District  of  Columbia  trading  area  by  opening  up  two 
stores,  one  in  Virginia  and  the  other  in  Maryland,  con¬ 
tiguous  to  the  Washington  area  under  an  entirely  different 
name,  to-wit :  “Food  Lane”.  Certainly  it  cannot  be  argued 
with  any  degree  of  cogency  that  there  can  be  any  proprie¬ 
tary  interest  in  the  word  “Food”. 

Although  the  witness  testified  (T.  142)  they  were  looking 
for  outlets  in  Washington  as  far  back  as  1936,  they  elected 
to  do  nothing  about  defendant’s  use  of  the  name  until 
March  194S  when  suit  was  filed.  And  further  (T.  142) 
from  1936  to  date  “.  .  .  we  have  constantly  searched  for 
locations  within  the  confines  of  our  policy  limitations  on 
acquisitions  of  that  kind” — in  1940  making  an  effort  to 
buy  out  the  Giant  combine,  the  deal  for  some  unknown  rea¬ 
son  falling  through  (id). 

Evidence  was  also  introduced  on  behalf  of  the  plaintiff 
consisting  of  the  deposition  of  one  Charles  Pisner,  at  one 
time  an  officer  and  indeed  the  chief  stockholder  of  the  de¬ 
fendant,  to  the  effect  that  he,  Pisner,  had  appropriated  the 
name  “Food  Fair”  as  a  consequence  of  a  visit  to  Baltimore 
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to  view  the  plaintiff’s  operations  there.  I  was  not  im¬ 
pressed  by  this  testimony.  Pisner  apparently  is  a  dis¬ 
gruntled  and  embittered  man,  and  hostile  to  the  present 
officers  of  defendant  (Deposition  of  Pisner  P.  55). 

It  would  seem  to  be  a  fair  inference,  and  I  so  conclude, 
that  as  a  matter  of  fact  both  the  plaintiff  and  the  defend¬ 
ant  had  hit  upon  the  use  of  the  name  “Food  Fair”  at  ap¬ 
proximately  the  same  time  but  there  was  not  immediately 
any  concentrated  exploitation  of  it,  both  parties  continu¬ 
ing  to  use  other  names  to  designate  the  stores  under  their 
control  until  apparently  the  name  having  caught  public 
fancy,  both  then  contemporaneously  started  to  exploit  it. 

This  being  the  fact  it  is  clear  plaintiff  has  failed  to 
615  prove  by  the  preponderance  of  the  evidence  that 

the  name  was  exclusivelv  devised  bv  it  and  as  a  con- 

•>  •> 

sequence  exploited  by  it  anywhere,  except  as  has  been  said. 

The  testimony  of  the  witness  Marcus  gave  the  distinct 
impression  and  indeed  the  court  drew  the  inference,  that 
the  lost  interest  in  the  use  of  the  name  bv  the  defendant 
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remained  such  until  it  was  suddenly  revived  by  the  expan¬ 
sion  of  the  plaintiff’s  operations  further  south  and  the 
consequent  stimulation  of  the  desire  to  push  a  successful 
enterprise  as  far  as  it  could  successfully  go  and  particu¬ 
larly  into  the  lush  area  of  the  District  of  Columbia  and  its 
environs.  That  the  District  of  Columbia  was  an  area  which 
had  been  a  recognized  barrier  of  grave  import  to  the  plain¬ 
tiff’s  expansive  desires  is  evidenced  by  its  exhibit  20,  pur¬ 
porting  to  be  an  excerpt  from  an  article  appearing  in 
Fortune  Magazine  for  June  1950  entitled  “Food  Fair  Su¬ 
permarkets”,  on  the  origin  and  development  of  the  plain¬ 
tiff’s  business.  It  states  that  a  Florida  store  group  had 
been  established  by  the  plaintiff  “which  still  has  some  way 
to  go  before  it  contributes  its  share  to  the  chain’s  net.  It 
would  have  been  easier  to  expand  the  chain  in  adjacent 
areas,  where  existing  warehousing,  supervision,  etc.,  might 
have  served  the  new  units  at  little  added  expense.  (How¬ 
ever,  one  potential  expansion  area — Washington,  D.  C. — 
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is  a  special  problem  because  a  local  chain  has  preempted 
the  name  Food  Fair.)  (Underlineation  supplied).  The 
Florida  expansion  was  undertaken  nevertheless,  probably 
because  of  national  ambitions  that  once  led  the  company 
to  consider  buying  chains  in  Detroit  and  Los  Angeles.” 

In  the  court’s  opinion  it  is  this  ambition  also  that  has 
led  to  the  effort  to  force  out  of  competition  in  this  area 
the  defendant  and  to  leave  it  exclusively  to  the  exploita¬ 
tion  of  the  plaintiffs.  The  difficulty  however  is  that  the 
defendant  was  first  on  the  ground,  a  fact  the  plaintiff  was 
aware  of  certainly  since  1936. 

Obviously  it  cannot  be  claimed  that  the  idea  of  a  super¬ 
market  or  that  of  special  insignia  denoting  the  same,  or 
the  other  indicia  such  as  self-service,  etc.,  was  the  original 
idea  of  the  plaintiff.  True,  they  started  the  use  of  towers 
in  1945  to  denote  their  stores  of  the  supermarket  type,  but 
these  were  used  by  others  in  certain  parts  of  the  country 
and  had  been  used  for  a  substantial  period  of  time. 

The  plaintiff’s  Virginia  store  was  opened  in  1946 
616  and  as  indicated,  was  called  “Food  Lane”  as  was 
the  Prince  George’s  County  store  despite  the  Com¬ 
pany’s  policy  in  opening  new  stores,  to  call  them  “Food 
Fair”.  There  is  only  one  conclusion  to  be  drawn  from  this, 
and  that  is  that  as  far  as  the  District  of  Columbia  is  con¬ 
cerned  it  was  an  admission  on  its  part  that  the  use  of  the 
name  in  this  area  had  been  preempted  by  the  defendant. 
This  was  known  to  it  certainly  at  least  two  years  before  the 
opening  of  the  1946  stores,  and  as  has  been  indicated,  it 
had  been  called  to  its  attention  as  far  back  as  1936,  when 
its  letter  of  warning  to  the  defendant  not  to  operate  an 
enterprise  of  that  character  under  that  name  was  com¬ 
municated  to  them. 

Nor  can  it  be  argued  successfully  that  since  there  are 
some  few  stockholders  of  the  plaintiff  in  the  Washington 
area,  that  the  name  Food  Fair  is  as  a  consequence  exclu¬ 
sively  associated  by  them  with  plaintiff — nor  indeed  would 
people  by  virtue  of  this  fact  regard  any  modern  super- 
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market  bearing  that  name  as  being  part  of  its  chain,  when 
there  has  been  for  some  years  a  chain  doing  business  here 
with  which  the  name  has  been  identified. 

The  fact,  if  it  is  a  fact,  that  people  traveling  frequently 
through  or  living  in  the  Atlantic  states  would  identify  the 
name  Food  Fair  with  the  activities  of  the  plaintiff  affords 
no  warrant  for  striking  down  its  use  by  the  defendant  and 
forcing  it  out  of  business,  small  no  doubt  in  comparison 
with  the  operations  of  the  plaintiff,  but  which  has  been 
laboriously  built  up  by  it  over  the  years. 

New  York  Stock  Exchange  quotations  are  not  published 
only  in  the  Atlanta  area,  and  although  there  was  no  evi¬ 
dence  indicating  such,  it  is  a  fair  inference  that  since  the 
plaintiff  had  become  a  national  chain,  it  has  stockholders 
scattered  over  a  wide  area  throughout  the  country;  and 
if  this  is  so,  then  any  operation  no  matter  how  small  or 
isolated  it  may  be  and  no  matter  how  far  removed  from  the 
scene  of  the  plaintiff’s  concentrated  activities  on  this 
theory  also  falls  for  the  same  reason. 

Many  retail  food  stores  and  casual  stores  undoubtedly 
have  used  this  name  long  before  either  the  plaintiff  or  de¬ 
fendant  and  perhaps  some  still  do,  whose  activities  however 
do  not  in  any  way  effect,  because  of  their  size  and  scattered 
character,  the  plaintiff — yet  who  would  however,  un- 
617  der  the  same  reasoning  sought  to  be  applied  here, 
also  fall  victim  to  the  plaintiff’s  claim  of  absolute 
and  exclusive  control  of  a  name,  which  it  regards  as  its  ex¬ 
clusive  property — rightly  so  in  the  area  in  which  its  opera¬ 
tions  were  begun  and  are  presently  confined,  but  which  if 
their  contention  here  is  sound,  a  control  they  would  like  to 
extend  throughout  the  Nation — despite  the  fact  that  ac¬ 
cording  to  the  evidence  there  are  stores  using  the  name  in 
Michigan,  North  Carolina,  Ohio,  Indiana  and  Texas. 

Food  Fair  Stores  v.  Food  Fair ,  S3  Fed.  Supp.  445  can 
be  distinguished.  In  that  case  the  defendant  corporation 
was  organized  in  April  1947  for  the  purpose  of  doing  busi¬ 
ness  in  the  Commonwealth  of  Massachusetts,  while  the  year 
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previous  the  plaintiff  qualified  to  do  business  as  a  foreign 
corporation  in  that  state.  Although  neither  it  nor  its  sub¬ 
sidiaries  had  opened  a  store  or  made  any  sales  in  that 
Commonwealth,  expansion  of  the  plaintiff’s  operations  in 
that  area  was  actively  contemplated.  (Mass.  St.  1947  C. 
307.  [Mass.  G.  L.  (Ter.  Ed.)  C  110  §  7A.]  The  court  ap¬ 
plied  the  above  cited  Massachusetts  substantive  law  and 
found  that  “defendant  adopted  the  name  Foodfair  with 
knowledge  of  plaintiff’s  earlier  use  and  knowledge  of  the 
expanding  character  of  plaintiff’s  chain”  and  that  “de¬ 
fendant’s  intention  was  chiefly  to  get  the  benefit  of  a  name 
which  was  inherently  attractive  because  of  its  primary 
rather  than  its  secondary  meaning.”  Yet  the  court  in  that 
case,  instead  of  recognizing  in  the  plaintiff  under  the  cir¬ 
cumstances  there  disclosed  an  exclusive,  preemptive  right, 
left  the  defendant  “free  to  use  the  two  words  if  it  prefaces 
(italics)  them  by  as  distinctive  a  first  word  as  the  name  of 
the  chief  officer  or  the  name  of  the  town  .  .  (id.  P.  453). 

In  this  case  the  defendant  was  already  on  the  ground 
and  in  an  area  where  the  plaintiff  had  not  yet  made  its  ap¬ 
pearance. 

Since  the  plaintiff  acquired  no  legal  right  with  respect  to 
the  name  in  this  area,  the  complaint  should  be  and  is  dis¬ 
missed.  And  even  assuming  arguendo  such  a  right  in  this 
area  might  have  been  established  in  the  plaintiff  by  its 
timely  assertion  of  same,  it  would  be  barred  under  the 
present  circumstances  from  asserting  it  by  virtue  of  its 
long  acquiescence  in  an  adverse  use  when  first  confronted 
with  it,  years  ago. 

618  This  memorandum  opinion  may  serve  as  findings 
of  fact  and  conclusions  of  law. 

Counsel  will  prepare  proper  order. 

Matthew  F.  McGuire, 

J. 


June  25,  1952. 


54 


619  Filed  September  20,  1952 

Judgment 

This  matter  coming  on  to  be  heard  at  this  term  of  Court, 
it  is,  this  20th  day  of  September,  1952, 

Ordered,  Adjudged  and  Decreed: 

1.  That  the  complaint  be,  and  the  same  hereby  is,  dis¬ 
missed,  with  prejudice,  with  costs  against  the  plaintiff. 

2.  That  in  accordance  with  the  counterclaim,  the  defend¬ 
ant  is  decreed  to  have  established  a  secondary  meaning  as¬ 
sociated  with  it  of  the  name  “Food  Fair”  and  entitled  to 
the  sole  and  exclusive  use  of  that  name  as  between  the 
parties  to  this  action  in  the  Washington,  D.  C.  Metropolitan 
area  as  hereinafter  more  specifically  defined,  and  that  the 
plaintiff  and  all  of  its  subsidiary  and  associated  corpora¬ 
tions,  its  agents,  servants  and/or  employees,  and  all  per¬ 
sons  in  active  concert  or  participation  with  any  of  the 
aforesaid,  be,  and  the  same  hereby  are,  permanently  en¬ 
joined  from  using  or  causing  to  be  used  in  any  manner,  in¬ 
cluding  advertising  by  newspapers,  circulars,  radio,  tele¬ 
vision,  or  display,  the  name  “Food  Fair”  as  a  title,  trade- 
name,  or  on  or  associated  with  merchandise  sold  or  offered 
for  sale  by  any  of  the  aforesaid  corporations  or  persons  in 
the  conduct  or  management  of  any  business  within  the 
confines  of  the  Washington,  D.  C.  Metropolitan  area,  which 
is  defined  as  follows:  The  District  of  Columbia;  Prince 
Georges  County,  Maryland;  Montgomery  County,  Mary¬ 
land;  Charles  County,  Maryland;  Arlington  County, 

620  Virginia;  Loudoun  County,  Virginia;  Prince  Wil¬ 
liam  County,  Virginia;  Fairfax  County,  Virginia; 

specifically  including  the  independent  city  of  Alexandria, 
Virginia. 
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3.  The  Court  retains  jurisdiction  of  this  cause  pending 
further  order  of  the  Court. 

Matthew  F.  McGuire, 

Judge. 


Court’s  Memo,  to  serve  as  Findings  of  Fact  as  indicated. 


September  20,  1952. 


McGuire, 

J. 


EXCERPTS  FROM  TESTIMONY  AND  PLEADINGS 

7  The  Court:  While  you  are  on  that  subject,  hasn’t 

the  Metropolitan  area  been  defined  by  authority? 

Mr.  Margolius:  Yes. 

The  Court:  Can  you  stipulate  as  to  what  that  is? 

Mr.  Margolius:  We  are  ready,  by  stipulation  with  the 
plaintiff,  to  present  to  Your  Honor  a  definition  of  the 
Metropolitan  area  of  Washington  by  the  Census  Bureau, 
as  well  as  by  the  circulation  bureau  of  audit  of  the  news¬ 
papers,  what  they  define  to  be  the  Metropolitan  area. 

The  Court:  Can  that  be  stipulated  between  the  parties? 

Mr.  Burroughs:  Yes,  Your  Honor.  That  is  as  to  the 
introduction  of  those  documents  that  Mr.  Margolius  is 
talking  about.  We,  however,  don’t  stipulate  that  the  re¬ 
sults  which  they  arrive  at  are  correct. 

The  Court:  Well,  no,  the  only  thing  I  am  concerned  with, 
Mr.  Burroughs,  is  whether  or  not  there  is  objective  finding 
by  competent  authority — by  competent  authority  I  mean 
authority  completely,  of  course,  divorced  from  this  case, 
and  charged  with  some  responsibility  in  the  matter  by  vir¬ 
tue  of  its  functions — to  define  the  Metropolitan  area. 

In  other  words,  you  and  I  might  conclude,  we  will  say, 
that  perhaps  Prince  Georges  County  would  not  be  in  the 
Metropolitan  area.  I  think,  however,  if  we  concluded  that, 
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we  would  be  at  variance  with  respectable  authority  to  the 
contrarv. 

8  Mr.  Burroughs :  I  think  that  is  true,  Your  Honor, 
yes. 

The  Court :  So  therefore,  if  you  can  stipulate  as  to  what 
the  Metropolitan  area  is  by  agreement,  in  the  sense  that 
you  take  the  Census  Department’s  conclusion  in  the  matter, 
it  would  save  a  lot  of  time. 

Mr.  Burroughs:  That  I  think  we  can  agree  to,  Your 
Honor.  We,  however,  don’t  wish  to  stipulate  that  the 
trading  area  is  restricted  to  the  Metropolitan  area. 

The  Court:  Well,  the  defendant  in  his  pretrial  order 
claims  that  the  Metropolitan  area  of  Washington  includes 
surrounding  counties  in  Maryland  and  Virginia. 

Mr.  Burroughs:  I  think  that  that  is  correct. 

The  Court:  And  they  constitute  a  single  area  for  adver¬ 
tising  and  marketing  purposes.  Now,  I  would  be  a  little  bit 
disturbed  by  the  use  of  the  adjective  “surrounding.”  So, 
therefore,  if  there  is  a  finding  as  to  what  the  Metropolitan 
area  is  by  some  competent  authority,  that  would  save  a  lot 
of  trouble  and  a  lot  of  argument  over  the  meaning  of  that 
word,  presumably. 

Mr.  Burroughs:  That  is  right.  The  onlv  thing  we  do  not 
agree  to  is  that  the  trading  area  and  the  Metropolitan  area 
are  the  same.  That  is,  the  type  of  business  that  these  peo¬ 
ple  are  engaged  in. 

The  Court:  Well,  all  right.  Let  me  make  this  suggestion, 
if  I  may.  Let’s  go  into  the  business  of  the  use  of  the 

9  name  “Food  Fair”  first,  how  it  originated,  and  its 
use,  and  that  sort  of  thing,  and  then  when  we  come 

to  this  other  aspect  of  the  matter,  we  will  have  a  further 
discussion  about  it. 

•  *•••••••• 

47 

Meyer  B.  Marcus. 

called  as  a  witness  on  behalf  of  the  plaintiff,  and 
being  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 


57 


Direct  examination. 

By  Mr.  Euwer: 

Q.  State  your  name  and  address.  A.  Meyer  B.  Marcus, 
Philadelphia,  Pennsylvania. 

48  Q.  Are  you  connected  with  the  plaintiff  in  this 
case?  A.  Yes. 

Q.  What  is  your  connection  with  the  plaintiff  in  this 
case?  A.  I  am  the  executive  vice  president,  director  of 
store  operations. 

Q.  What  is  the  nature  of  your  duties  in  this  connection? 
A.  My  duties  involve  general  management  in  the  operat¬ 
ing  departments.  I  have  charge  of  the  store  locations — 
purchasing,  merchandising,  research,  and  complete  con¬ 
trol  of  supervision  of  personnel. 

Q.  How  long  have  you  been  connected  with  the  plain¬ 
tiff?  A.  Since  1929. 

Q.  Are  you  a  member  of  organizations  which  deal  with 
retail  food  chains  and  stores?  A.  Yes. 

Q.  What  are  those  organizations  ?  A.  I  am  on  the  execu¬ 
tive  committee  and  director  of  the  National  Association  of 
Food  Chains.  I  am  a  member  of  the  Supermarket  Insti¬ 
tute,  and  a  director  of  the  Food  Distributors  Association  of 
Philadelphia. 

Q.  Have  you  ever  had  occasion  to  make  addresses  or 
write  articles  in  connection  with  those  organizations?  A. 
Yes,  I  have. 

49  Q.  On  what  subjects,  and  at  what  times,  if  you 

recall?  A.  I  have  addressed  those  groups  since - 

Mr.  Margolius:  Objection,  if  the  Court  please. 

The  Court :  I  question,  myself,  the  relevancy  of  this  tes¬ 
timony.  I  assume  it  is  predicated — your  objection  is  predi¬ 
cated  on  that? 

Mr.  Margolius:  Yes,  sir. 

Mr.  Euwer:  Your  Honor,  this  witness,  in  addition  to 
testifying  with  respect  to  the  activities  of  the  plaintiff, 
will  testify  with  respect  to  general  market  conditions,  and 
I  am  just  intending  to  qualify  him  in  this  connection. 
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The  Court  :  Mr.  Euwer,  I  am  wondering  about  the  gen¬ 
eral  relevancy  of  testimony  of  this  character,  in  the  light 
of  my  indication  of  what  I  felt  after  opening  by  both  coun¬ 
sel  as  to  what  is  the  basic  issue.  I  am  going  to  assume,  and 
I  say  this  with  due  deference,  first  of  all  that  Food  Fair 
is  a  corporation  of  the  character  Mr.  Burroughs  indicated. 
I  am  going  to  assume  also  that  the  defendant  is  a  corpora¬ 
tion  of  the  character  that  Mr.  Burroughs  indicated.  I  am 
going  to  assume  also  that  the  defendant  is  a  corporation  of 
the  character  that  Mr.  Margolius  indicated. 

I  am  going  to  assume  in  the  absence  of  any  objection  to 
the  contrary,  that  those  charts  indicate  the  relative  size 
of  the  respective  businesses  over  the  periods  in  which  they 
have  been  in  being.  I  am  going  to  assume  further  that  the 
only  matter  before  me  is  the  right  to  the  use  of  the  words, 
“Food  Fair,”  who  was  the  first  user. 

50  Now,  I  have  no  doubt  that  Mr.  Marcus  is  an  ex¬ 
pert,  connected,  as  he  has  been,  with  this  corpora¬ 
tion  for  some  twenty  years,  and  I  have  no  doubt  that  if 
this  was  a  meeting  of  sales  executives,  or  rather  executives 
of  the  same  capacity  and  same  character  as  he  bears  to 
the  organization  that  he  represents,  we  would  be  very  glad 
to  hear  him. 

I  have  no  doubt  also  that  in  the  preparation  for  this 
case  you  have  prepared  this  aspect  of  his  testimony,  hav¬ 
ing  in  mind  its  relevancy.  But  you  could  not  control  what 
the  Court  might  say  when  the  opening  statements  were 
made.  I  am  not  trying  the  case,  but  it  seems  to  me  that 
if  the  basic  issue  is  as  counsel  has  admitted  it  is,  why  don’t 
we  go  right  to  first  things  first? 

Mr.  Euwer:  Very  well,  Your  Honor,  I  won’t  pursue  that 
further. 

Bv  Mr.  Euwer : 

w 

Q.  Mr.  Marcus,  prior  to  the  year  1935,  what  was  the 
nature  of  the  business  of  the  plaintiff  in  this  case?  A.  We 
began  our  operations  in  1920  with  a  chain  of  small  neigh¬ 
borhood-type  meat  and  grocery  stores.  That  chain  was 
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developed  through  Pennsylvania  into  at  one  time  as  high 
as  thirty  stores.  In  1933 — in  April  of  1933,  we  changed 
the  format  of  our  operation  and  opened  the  large  type  of 
food  department  store  which  is  now  known  as  supermarket. 
We  opened  the  first  of  those  stores  in  Harrisburg 

51  by  taking  a  large  building  and  designing  it  so  as  to 
support  complete  departments  of  every  variety  of 

food  available  at  that  time  at  new  lower  prices. 

From  ’33  to  ’35  we  developed  this  type  of  store  through¬ 
out  Pennsylvania,  and  in  ’35  we  again  changed  the  format 
slightlv  bv  building  new  stores. 

Q.  What  characteristics  did  these  stores  have  that  you 
describe  as  supermarkets?  A.  They  were  large.  The 
stores  that  we  began  opening  in  1933  ranged  from  nine 
thousand  to  twenty  thousand  square  feet  in  size,  with  self- 
service  throughout  the  grocery  department  and  several 
other  departments.  They  had  huge  parking  lots,  because 
they  were  designed  to  accomodate  trade  from  large — 
from  great  distances. 

The  movement  was  then  to  bring  people  from  other 
neighborhoods  rather  than  from  the  immediate  neighbor¬ 
hood,  which  was  the  type  of  business  that  had  been  de¬ 
veloped  up  to  that  point. 

The  large  type  market  that  we  developed  in  ’33  was 
designed  primarily  to  attract  car  shoppers,  and  at  that 
time,  and  since  that  time,  of  course,  we  have  found  that 
our  trade  is  anywhere  from  60  to  80  per  cent  automobile 
shoppers. 

Q.  Did  your  stores  have  any  features  that  identify  them 
in  contrast  to  other  stores  or  chains? 

52  Mr.  Margolius :  Object,  unless  the  date  is  fixed. 

The  Court :  I  assume  he  is  talking  about  1935.  He 

said  that  in  1933  in  April,  I  think  he  said,  they  opened  a 
large  type  of  store  known  as  a  supermarket,  and  in  1935 
changed  the  format  to  attract  customers  from  other  neigh¬ 
borhoods  other  than  the  neighborhood  in  which  the  store 
was  located.  He  has  testified  to  the  type  of  store  and  the 
fact  that  80  per  cent  of  the  business  was  by  automobile. 
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Mr.  Margolius:  If  it  is  ’35,  I  have  no  objection. 

Mr.  Euwer:  Let  me  withdraw  the  question  and  ask  it 
this  way: 

By  Mr.  Euwer: 

Q.  Does  your  store  now  have  features  which  you  feel 
identify  it  from  others,  and  if  so,  when  were  they  installed? 

Mr.  Margolius:  I  object:  that  is  not  material,  except 
when  they  were  installed,  if  he  goes  back  to  ’35  or  ’36. 

The  Court:  Well,  you  have  heard  the  objection  to  the 
first  question;  that  was  withdrawn.  You  have  heard  the 
second ;  vou  mav  answer. 

The  Witness:  We  began  in  1933  with  a  certain  design 
of  store  that  we  felt  had  features  that  hitherto  were  not 
known.  There  was  a  supermarket  movement  which  had 
developed  on  the  West  Coast,  which  were  primarily  promo¬ 
tions.  By  promotions  I  mean  real  estate  promoters 
53  began  having  stores  opened  for  them  with  leased 
departments. 

Our  store,  which  we  opened  in  1933,  although  similar  in 
size  to  the  large  markets  in  the  West,  were  completely  con¬ 
trolled  by  our  own  operation.  We  operated  every  depart¬ 
ment.  And  because  of  that  we  were  able  to  set  an  example 
of  a  certain  type  of  merchandising  technique. 

This  called  for  certain  layout,  certain  color  scheme,  cer¬ 
tain  design  throughout  the  store,  as  well  as  certain  mer¬ 
chandising  principles,  all  which  were  part  of  our  store  in 
1933,  and  by  degrees  and  variances,  has  been  carried 
through  our  operation  until  this  day.  We  still  maintain 
many  of  the  same  innovations  begun  in  1933,  excepting  to 
change  them  slightly  as  conditions  changed,  and  further 
developments  permitted. 

By  Mr.  Euwer: 

Q.  What  are  some  of  these  innovations?  A.  Eye-level 
displays  on  self-service,  certain  color  schemes  throughout 
the  store,  wide  aisles  for  easy  shopping,  faster  service  by 
designing  the  store  to  permit  easy  directional  shopping, 
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large  parking  lots  to  accomodate  the  out-of-town  and  fur¬ 
ther-distance  shopping. 

The  Court :  Am  I  to  understand  from  what  you  have  tes¬ 
tified  to  that  it  is  your  claim  that  your  organization  began 
in  1933  a  certain  type  of  operation  known  as  a  supermarket 
in  which  one  individual  controlled  all  departments  in  con¬ 
tra-distinction  to  certain  types  of  operations  you 

54  have  testified  to  where  departments  and  stores  were 
leased  ? 

The  Witness :  Yes,  sir. 

The  Court :  In  other  words,  then,  do  you  claim  credit,  if 
you  want  to  use  that  term,  for  the  creation  of  what  we 
know  today  as  the  so-called  supermarket  of  that  charac¬ 
ter? 

The  Witness:  We  claim  a  good  many  credits  in  connec¬ 
tion  with  the  development  of  the  present  type  of  super¬ 
market,  as  known  today. 

The  Court:  I  am  talking  about  the  operation  of  one 
individual  corporation  or  person,  under  one  roof,  of  a 
large  market,  of  a  merchandising  character,  dealing  with 
food,  and  related  items,  self-service  type,  and  of  the  dis¬ 
play  character  that  we  are  familiar  with,  say,  in  the  Dis¬ 
trict  of  Columbia,  with  reference  to,  say,  the  Sanitary 
Grocery  Store. 

The  Witness:  Well,  if  I  may  explain  that  further:  There 
were  in  1933,  there  were  supermarkets,  or  so-called  super¬ 
markets  in  the  West  and  in  the  East.  In  the  East  the  large 
stores,  the  real  large  stores  of  our  type  were  primarily  all 
concession  operated. 

The  Court:  That’s  the  reason  why  I  asked  the  question. 
You  claim  credit  for  the  creation  of  the  type  of  store  other 
than  the  concession  type  of  operation.  You  are  familiar 
with  the  activities  in  Massachusetts ;  you  must  be,  by  vir¬ 
tue  of  the  Brookline  business.  There  was  an  opera- 

55  tion  known  as  the  Big  Bear.  Do  you  know  where 
that  is? 

The  Witness:  Big  Bear  in  Brookline  or  in  New  York? 

The  Court:  It  was  right  opposite  Brookline,  almost  on 
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the  Brighton-Cambridge  line.  That  was  a  big  building. 
The  building  was  owned  by  one  group,  and  the  departments 
were  concessions. 

Then  along  came  Stop  and  Shop — familiar  with  Stop  and 
Shop? 

The  Witness:  Yes,  verv  well. 

* 

The  Court:  And  Sanitary  Groceries,  here? 

The  Witness:  Yes. 

The  Court :  I  am  trying  to  find  out  who  was  the  origina¬ 
tor  of  this  idea — all  under  one  roof,  all  run  by  the  same 
man,  all  for  one,  one  for  all. 

The  Witness:  If  I  may  make  clear  one  more  point  so 
as  to  appear  to  be  slightly  modest,  I  would  say  that  there 
were  a  lot  of  stores,  chain  stores,  operated  by  single  owner¬ 
ship,  which  you  know — Sanitary,  which  was  assumed  by 
Safeway  later,  and  A  &  P  Tea  Company,  and  Acme  Stores, 
and  so  forth. 

However,  the  movement  of  the  single-ownership  opera¬ 
tion  I  think  to  a  great  extent  originated  with  us  on  a  large 
scale.  There  may  have  been  one  or  two  isolated  stores 
somewhere  who  operated  a  large  store,  which  did  not  come 
to  our  attention,  but  a  chain  movement  operating 
56  supermarkets,  I  think  we  can  fairly,  safely  claim 
distinction  of  originating  them,  because  the  Tea 
Company  did  not  get  into  it  until  1937,  the  Acme  store 
about  193S.  and  the  Sanitary,  of  course,  they  were  in  Balti¬ 
more  and  Washington,  and  they  changed  over  to  self- 
service  later. 

But  the  real  movement  of,  starting  supermarkets  of  the 
type  that  is  known  today,  the  notice  of  it  came  through 
Food  Fair,  through  our  organization.  They  took  notice 
when  they  saw  how  we  could  develop  a  business  with  that 
type  of  operation.  Up  to  that  time  they  were  slightly  skep¬ 
tical  that  it  could  be  done.  They  were  looked  on  as  a  pro¬ 
motion  rather  than  as  a  legitimate  enterprise. 
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By  Mr.  Euwer: 

Q.  I  will  ask  you,  Mr.  Marcus,  whether  or  not  your  stores 
maintain  towers.  A.  Yes,  wherever  the  local  ordinances 
and  zoning  laws  permit.  Our  standard  insignia  today  is 
a  tower.  Due  to  certain  built-up  restricted  areas,  some¬ 
times  it  cannot  be  used.  We  try  to  develop  as  close  to  it 
as  we  possibly  can  in  those  instances. 

Q.  I  will  ask  you  whether  or  not  your  stores  have  dis¬ 
tinctive  floors.  A.  Yes,  our  standard  calls  for  terrazzo 
floors. 

(A  folder  of  photographs  of  Fair  Food  Stores  was 
marked  Plaintiff’s  Exhibit  No.  1  for  identification.) 

57  By  Mr.  Euwer: 

Q.  I  will  ask  you  if  you  can  identify  this  exhibit, 
Mr.  Marcus.  A.  This  is  an  exhibit  of  photographs  showing 
Food  Fair  stores  with  the  tower  insignia,  plus  interior 
photographs  and  exterior  photographs  of  various  Food 
Fair  Stores  throughout  our  chain. 

Mr.  Margolius :  We  have  stipulated  to  these,  Your  Honor, 
except  that - 

The  Court:  Is  there  any  contention  that  the  defendant 
is  operating  the  same  type  of  store  physically — use  of  the 
tower  and  related  characteristics — in  the  District  of  Co¬ 
lumbia  ? 

Mr.  Euwer:  We  claim  that,  Your  Honor,  within  their 
chain ;  not  necessarilv  within  the  District  of  Columbia.  In 
Marvland  thev  have  the  towers.  I  understand  there  is  a 

V  V 

statute  in  the  District  of  Columbia  which  prevents  the 
erection  of  such  towers — or  regulation. 

Mr.  Margolius:  I  think  they  are  claiming  originality  of 
the  tower  on  supermarkets. 

The  Court :  It  will  be  interesting  to  find  the  tower  origi¬ 
nated  between  the  two  of  you. 

Mr.  Euwer:  I  will  offer  these  as  Plaintiff’s  Exhibit 
No.  1. 

Mr.  Margolius:  These  involve  stores  right  up  to 
date,  Your  Honor. 
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(Plaintiff's  Exhibit  Xo.  1,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

Mr.  Euwer:  Will  you  mark  this  Plaintiff’s  Xo.  2  for 
identification. 

(A  photograph  of  Washington  Food  Fair  store,  Wheat¬ 
on,  Md.,  was  marked  Plaintiff’s  Exhibit  Xo.  2  for  identifi¬ 
cation.) 

Mr.  Margolius :  This  is  a  picture  of  our  store. 

Mr.  Euwer:  I  offer  that  as  Plaintiff’s  Xo.  2.  That  is  de¬ 
fendant’s  store  at  Wheaton,  Maryland. 

Mr.  Margolius:  Opened  in  May  of  1950. 

(Plaintiff’s  Exhibit  Xo.  2,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  how  did  the  plaintiff  happen  to  begin 
to  use  the  name  Food  Fair?  A.  Early  in  ’35  we  decided  to 
use  new  buildings  instead  of  the  older  type  building  that 
we  had  developed  from  ’33  to  ’35,  and  we  felt  that  the 
name  we  were  using  until  that  time  was  not  suitable  to 
the  trend  that  was  taking  place,  that  the  people  were  look¬ 
ing  for  a  nicer  store  to  shop  in  together  with  the  conven¬ 
iences  of  our  former  supermarkets,  and  we  felt  that  a 
name  had  to  be  more  commensurate  with  the  type  of  op¬ 
eration  that  we  were  then  continuously  developing. 
59  Therefore,  when  we  built — therefore,  we  built  the 
first  of  our  new  buildings  in  Baltimore  at  2515 
Greenmount  Avenue,  which  opened  October  31,  1935,  and 
for  that  store  we  had  selected  the  name  Food  Fair,  the 
“Fair”  being  taken  from,  I  think  it  was,  a  department 
store  in  Chicago,  and  the  food  as  to  be  representative  of 
what  we  sold.  Therefore,  we  selected  the  words  “Food 
Fair,”  as  being  a  name  that  would  be  both  euphonious  and 
at  the  same  time  would  depict  what  we  sold  in  the  store. 
We  selected  that  name  early  in  ’35,  and  set  up  a  Maryland 
Corporation,  Food  Fair,  Inc.,  of  Maryland,  I  think  it  was 
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in  August  of  1935,  and  used  that  name — October  31,  1935, 
at  our  store  at  2515  Greenmount  Avenue  in  Baltimore. 

The  Court:  Previous  to  that  you  had  been  known  as 
Union  Premier! 

The  Witness:  Previous  to  that  our  large  stores  were 
known  as  the  Giant  Quality  Food  Price  Cutter. 

The  Court:  Where  does  the  name,  “Union  Premier,’ ’ 
come  in? 

The  Witness :  The  Union  Premier,  we  had  operated  dur¬ 
ing  our  small  store  days ;  since  1920,  we  had  operated  Union 
Meat  Stores,  and  later,  in  the  late  ’twenties,  and  early 
’thirties,  Premier  Food  Stores.  The  Union  Premier  was  a 
combination  of  those  two. 

By  Mr.  Euwer: 

Q.  Prior  to  1935,  in  October,  had  you  ever  used  the 
name  Food  Fair  alone  or  in  conjunction  with  any 
60  other  qualifying  terms?  A.  Prior  to  1935? 

Q.  Prior  to  October  of  1935?  A.  We  used  the 
name  of  the  corporation  that  we  set  up  in  Maryland. 

Q.  I  show  you  this  photograph  and  ask  if  you  can 
identify  it.  A.  Yes,  this  is  the  original  Food  Fair  store 
that  was  opened  October  1935  at  Greenmount  Avenue  in 
Baltimore. 

(Photograph  of  original  Fair  Food  Store,  Baltimore, 
Md.,  was  marked  Plaintiff’s  Exhibit  No.  3  for  identifica¬ 
tion.) 

The  Witness :  I  might  add  for  further  clarification,  that 
this  was  the  first  large  supermarket  to  be  opened  in  Balti¬ 
more,  and  it  was  the  largest  one  of  its  type  in  the  entire 
area,  because  it  contained  over  30,000  square  feet. 

Mr.  Euwer:  We  will  offer  this  as  Plaintiff’s  No.  3. 

(Plaintiff’s  Exhibit  No.  3,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

Mr.  Euwer:  If  Your  Honor  please,  I  would  like  to  offer 
now  the  stipulation  that  has  been  entered  into  with  respect 
to  use  by  the  plaintiff  of  the  name  Food  Fair  in  its  corpo¬ 
rate  title  or  in  its  subsidiaries. 


Mr.  Margolius:  We  find  no  materiality  or  relevancy  to 
this,  Your  Honor,  except  to  the  name  Food  Fair  as 

61  it  applied  to  Baltimore  in  1935. 

The  Court:  The  witness  has  testified  that  it  was  a 
corporation  formed  in  August  of  1935,  Food  Fair,  Inc., 
in  Maryland,  and  that  as  a  consequence  of  the  establish¬ 
ment  of  that  corporation  there  was  opened  on  the  31st  of 
October  the  store,  a  facsimile  of  which  appears  in  the  ex¬ 
hibit  just  introduced  in  evidence,  Plaintiff’s  Exhibit  No. 
3.  I  will  admit  it. 

Mr.  Margolius:  This  goes  to  much  more.  This  gives, 
for  example,  the  name  of  their  corporation  which  they 
formed,  for  example,  on  May  11,  1951,  in  New  Jersey,  the 
one  that  opened — it  was  incorporated  in  Florida  in  1951. 

The  Court :  I  will  only  permit  it  to  be  introduced,  limited 
to  the  witness’s  viva  voce  testimony,  to  support  his  testi¬ 
mony  in  a  documentary  way  that  in  August  of  1935  they 
had  used  the  word  “Food  Fair  Corporation.” 

Mr.  Margolius:  We  will  stipulate  on  August  13,  1935, 
they  formed  a  corporation  in  the  State  of  Maryland  called 
the  Food  Fair,  Inc.  We  will  agree  to  that. 

Mr.  Euwer :  I  will  withdraw  this  stipulation  temporarily, 
Your  Honor. 

The  Court:  You  have  withdrawn  the  exhibit,  but  does 
the  stipulation  stand? 

Mr.  Euwer:  Yes,  Your  Honor. 

62  Mr.  Margolius:  We  stipulated  as  to  this,  Your 
Honor. 

The  Court:  All  right. 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  in  connection  with  the  opening  of  the 
store  in  Baltimore  on  October  31,  1935,  were  there  any 
extraordinary  circumstances  in  connection  with  that  open¬ 
ing?  A.  Yes,  there  were.  This  store,  as  I  mentioned  a 
minute  ago,  was  the  largest  of  its  type  in  the  area,  and 
the  first  large  market  or  supermarket  to  open  in  Baltimore. 
Because  of  that,  we  created  quite  a  bit  of  excitement  due 
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both  to  the  size,  the  newness  of  the  venture,  the  new  method 
of  merchandising,  and  by  virtue  of  heavy  advertising, 
which  we  used  in  the  Baltimore  newspapers,  and  through 
circular  throw-aways  and  local  papers  within  the  com¬ 
munity. 

We  had  the  mayor  of  the  town  at  that  time  to  cut  the  rib¬ 
bon  for  the  opening,  and  the  crowds  were  so  great  that  we 
had,  I  think,  fifteen  or  sixteen  policemen,  plus  the  fact 
that  we  had  to  close  the  doors  all  during  the  two  days  of 
the  opening  to  only  admit  a  few  people  at  a  time. 

That  was  in  spite  of  the  fact  that  we  had  30,000  square 
feet  of  space  there. 

In  addition  to  that,  the  opening  of  this  store  created 
quite  a  stir  among  the  retail  trade,  and  there  were  several 
mass  meetings  held  of  wholesaler  and  retailer  groce¬ 
ries — 

Mr.  Margolius:  I  object,  unless  he  was  there. 

63  The  Court:  I  assume  that  they  were  made.  I 
don’t  see  any  relevancy.  That  is  your  point,  isn’t 
it,  Mr.  Margolius? 

Mr.  Margolius:  I  don’t  see  any  relevancy,  either.  He 
wasn’t  even  there;  he  heard  this. 

The  Court:  Apart  from  that.  I  am  assuming  what  he 
is  testifying  to,  to  a  certain  extent  falls  almost  within  the 
exception  to  the  hearsay  rule  that  we  know  as  pedigree, 
applied  to  a  business  corporation,  which  is  a  rather  tenu¬ 
ous  analogy.  He  has  grown  up  in  the  business;  so  he 
knows  that  much  about  it.  You  don’t  object  to  that,  do 
you? 

Mr.  Margolius:  I  don’t  think  it  is  relevant. 

The  Court:  Neither  do  I. 

(A  photostatic  copy  of  newspaper  advertisement,  Balti¬ 
more  Sun,  was  marked  Plaintitf ’s  Exhibit  No.  4  for  identi¬ 
fication.) 

Bv  Mr.  Euwer: 

w 

Q.  I  show  you  Plaintiff’s  No.  4  for  identification,  Mr. 
Marcus,  and  ask  you  if  you  can  identify  it.  A.  This  is  the 
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opening  newspaper  ad  in  the  Baltimore  Evening  Sun,  Wed¬ 
nesday,  October  30,  the  day  before  the  opening  of  our  first 
food  fair  in  Baltimore. 

Mr.  Euwer:  I  offer  this  as  Plaintiff’s  No.  4. 

(Plaintiff’s  Exhibit  No.  4,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

By  Mr.  Euwer: 

64  Q.  Mr.  Marcus,  did  there  come  a  time  after  the 
opening  of  Store  31  in  October,  1935,  when  another 

store  was  opened  as  Food  Fair?  A.  The  next  day  after 
the  opening  in  Baltimore  we  opened  another  large  Food 
Fair  in  Collingswood,  New  Jersey.  That  was  November  1. 

Q.  Is  your  present  Store  No.  31  the  one  that  was  origin¬ 
ally  opened  in  Baltimore?  A.  Yes. 

(Copy  of  Camden,  N.  J.  newspaper  ad  was  marked  Plain¬ 
tiff’s  Exhibit  No.  5  for  identification.) 

By  Mr.  Euwer : 

Q.  I  show  you  Plaintiff’s  No.  5  for  identification,  and 
ask  you  if  you  can  identify  it.  A.  This  is  the  newspaper  ad 
that  was  run  in  the  Courier  Post  of  Camden,  New  Jersey, 
October  31,  1935,  announcing  the  opening  on  November 
1st  of  our  Food  Fair  in  Collingswood. 

Mr.  Euwer:  I  offer  this  as  Plaintiff’s  No.  5. 

(Plaintiff’s  Exhibit  No.  5,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

By  Mr.  Euwer : 

Q.  Did  there  come  a  time  when  the  plaintiff  opened 
other  stores  in  the  City  of  Baltimore  under  the  name 

65  of  Food  Fair?  A.  Yes,  after  the  opening  of  the 
first  one,  we  continued  to  expand  our  operation  in 

Baltimore  until  at  present  we  have  sixteen  within  the  city 
limits,  one  immediately  outside. 

Q.  Do  you  recall  the  dates  when  your  Baltimore  stores 
were  opened  as  Food  Fair  after  the  store  No.  31  at  Green- 
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mount  Avenue  on  October  31,  1935?  A.  I  don’t  recall  the 
exact  dates.  I  think  that  by  some  time  in  ’37  we  had  four 
stores  in  operation  in  Baltimore. 

Q.  How  many  stores  did  you  have  in  your  entire  chain 
in  ’37?  A.  By - 

Q.  Just  a  moment,  let  me  finish  the  question — that  went 
under  the  name  of  Food  Fair?  A.  By  the  end  of  ’37  we 
had  twenty-two  stores  in  the  chain  and  they  were  all  under 
the  name  of  Food  Fair. 

Q.  Since  1935  have  you  opened  stores  under  the  name 
Food  Fair  in  locations  other  than  in  Baltimore,  Marvland? 

Mr.  Margolius:  Just  a  minute.  Do  I  gather  now  you 
are  going  beyond  the  question  of  who  used  the  name  first, 
or  are  we  going  to  prove  the  rest  of  the  case?  I  don’t 
think  it  is  material,  otherwise,  at  this  point. 

Mr.  Euwer:  Your  Honor,  the  materiality  of  this,  and  of 
other  exhibits  which  we  will  have  to  offer,  and  also  of 
66  exhibits  which  Mr.  Margolius  will  later  offer,  I  might 
say  that  we  have  exchanged  exhibits  and  reviewed 
them,  is  this:  It  will  be  the  problem  of  this  Court  to  de¬ 
cide  the  question  of  secondary  meaning,  and  in  order  to  do 
that,  it  must  know  who  had  a  secondary  meaning,  at  what 
time,  and  in  what  area.  The  onlv  wav  that  can  be  deter- 

7  w  w 

mined  is  by  presenting  this  evidence. 

The  Court:  Let’s  stop  there.  In  a  trademark  case,  yes. 
But,  query:  MTiether  or  not  I  have  to  go  into  that.  In 
other  words,  if  you  use  the  term,  “Food  Fair,”  if  the  de¬ 
fense  is  that  no  secondary  meaning  is  in  the  plaintiff  and 
therefore  as  a  consequence  they  have  as  much  right  to  use 
it  as  the  plaintiff  has,  that’s  a  horse  of  another  color ;  then, 
of  course,  your  evidence  that  you  now  proffer  would  be 
material. 

Mr.  Margolius:  Your  Honor,  that  is  one  of  our  defenses. 
TFe  have  as  much  right  as  they  have. 

The  Court:  I  assume  that  is  so,  now  that  the  discussion 
of  counsel  and  the  Court  has  brought  it  out.  But  he  has 
testified  to  twenty-two  stores  in  1937  under  the  name  of 
Food  Fair,  and  there  were  sixteen  in  the  Baltimore  area, 
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and  one  outside,  and  of  course  I  am  assuming  that  the 
twenty-two  in  1937  included  the  one  in  Collingswood,  New 
Jersey. 

Now,  there  are  about  151  in  the  chain — I  gathered  that 
from  the  opening.  And  I  also  assume  that  if  the 
67  witness  asked  that  question,  subject  to  your  objec¬ 
tion  as  to  relevancy,  he  would  say  that  is  the  situa¬ 
tion. 

Mr.  Euwer:  That  is  right. 

The  Court:  If  you  want  to  develop  secondary  meaning 
with  reference  to  the  term  Food  Fair,  and  it  is  part  of 
your  defense,  and  hasn’t  developed  a  secondary  meaning 
as  far  as  the  plaintiff  is  concerned,  I  think  I  ought  to  hear 
the  evidence  on  both  sides. 

Mr.  Margolius:  Our  position  is  that  when  we  started 
using  the  name  Food  Fair  in  the  District  of  Columbia, 
Baltimore  had  no  secondary  meaning  either  here  or  there, 
certainly  not  here.  If  we  have  developed  our  meaning  here 
to  the  exclusion  of  them - 

The  Court:  I  don’t  think  you  raised  the  question  about 
secondary  meaning  in  the  District  of  Columbia  in  a  place 
you  are  not  in  operation. 

Mr.  Euwer:  I  think  so,  Your  Honor.  I  think  Your  Honor 
will  find  that  when  you  read  Judge  Wyzanski’s  opinion,  he 
found  we  had  a  secondary  meaning  in  Boston,  Massachu¬ 
setts,  although  we  never  operated  a  store  there. 

The  Court:  Again  you  are  coming  back  to  the  peculiar 
situation  of  the  town  of  Brookline.  I  didn’t  say  it  face¬ 
tiously,  I  meant  it.  Brookline  is  supposed  to  be,  at  one 
time  was,  the  richest  town  in  the  United  States.  It  is  en¬ 
tirely  surrounded  by  the  City  of  Boston.  You  can’t 
6S  get  in  or  out  of  Brookline  without  going  through 
Boston,  and  yet  due  to  the  feeling  that  they  have 
for  local  sovereignty,  they  refuse  to  capitulate  to  become 
a  part  of  the  City  of  Boston.  They  are  a  town  government. 
I  can  well  see,  if  they  refused  to  do  business  in  Brook¬ 
line — 


71 


Mr.  Euwer:  No,  Your  Honor,  I  think  you  misunderstand 
my  meaning.  Judge  Wvzansky  held  that  we  had  the  sec¬ 
ondary  meaning  in  Brookline,  in  Boston,  in  the  State  of 
Massachusetts,  even  though  we  had  never  operated  a  store 
in  the  state  anywhere. 

The  Court:  Your  remark  hitherto  was  that  vou  had  a 
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secondary  meaning  in  Boston,  although  you  had  never  op¬ 
erated  a  store  in  Boston,  and  I  said  to  you  I  could  see  that, 
and  I  could  see  Judge  Wyzanskv’s  reason  for  saying  so  by 
virtue  of  the  nature  of  the  town  of  Brookline.  But  now 
you  are  going  to  include  the  State  of  Massachusetts.  Is 
that  in  the  opinion? 

Mr.  Euwer:  Yes,  Your  Honor,  yes.  That  is  the  basis 
of  our  proffering  of  this  evidence  to  establish  we  had  a 
secondary  meaning  in  the  District  of  Columbia. 

The  Court:  I  don’t  see  why  you  didn’t  go  the  whole  hog 
on  that  basis. 

Mr.  Euwer:  We  claimed  we  have  secondary  meaning 
wherever  we  have  become  known  and  identified. 

The  Court:  Do  you  operate  any  other  stores  out- 
69  side  of  Boston  in  the  State  of  Massachusetts? 

Mr.  Euwer:  We  operate  no  stores  in  the  State  of 
Massachusetts,  including  Boston. 

The  Court:  And  yet  he  said  that  the  word  had  a  secon¬ 
dary  meaning? 

Mr.  Euwer:  That  is  correct. 

The  Court:  As  far  as  you  are  concerned? 

Mr.  Euwer:  That  is  correct. 

The  Court:  Well,  I  will  read  that  opinion. 

Mr.  Margolius:  Of  course,  they  didn’t  stop  Brookline 
from  operating  under  the  name  of  Food  Fair. 

The  Court :  I  will  read  the  opinion.  It  is  very  dangerous 
to  hazard  a  view  when  you  haven’t  read  it,  with  reference 
to  two  men  who  have. 

(Document  entitled  Location  History  of  Food  Fair 
Stores  was  marked  Plaintiff’s  Exhibit  No.  6  for  identifica¬ 
tion.) 
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Bv  Mr.  Euwer : 

Q.  Mr.  Marcus,  I  show  you  Plaintiff’s  Exhibit  No.  6  for 
identification,  and  ask  vou  if  vou  can  identify  that.  A. 
This  is  a  chronological  location  history  of  supermarkets 
operated  by  Food  Fair  Stores,  Inc.,  and  its  subsidiaries, 
showing  the  development  numerically  of  stores  from  1933 
to  April  16,  1952,  together  with  the  names  that  they  origin¬ 
ally  opened  with,  the  addresses,  the  subsequent  name 
changes  throughout  the  entire  period  of  their  oper- 
70  ating  history. 

Mr.  Margolius:  Your  Honor,  we  have  stipulated 
that  this  can  be  proved  without  formal  proof — admitted 
without  formal  proof.  Our  objection  to  it  simply  goes  to 
the  fact,  for  the  purpose  of  proving  secondary  meaning,  I 
assume. 

The  Court :  Let  me  get  this  thing  straight  again,  so  there 
will  be  no  mistake  in  mv  mind  as  to  what  we  are  talking 
about.  In  other  words,  I  take  it,  you  have  no  objection  to 
the  proposition  contended  for  by  the  plaintiff  that  as  far 
as  Philadelphia  is  concerned,  as  far  as  Baltimore  is  con¬ 
cerned,  the  seventeen  stores — sixteen  in  the  city,  1937,  one 
outside - 

Mr.  Margolius:  Three  in  1937,  as  I  understand  it. 

The  Witness:  Four  in  ’37. 

The  Court:  Sixteen  in  Baltimore  now,  I  beg  your  par¬ 
don,  and  one  outside.  In  any  event,  as  far  as  the  Balti¬ 
more  stores  are  concerned,  and  as  far  as  the  Philadelphia 
stores  are  concerned,  you  don’t  question,  because  you  have 
no  interest  in  the  matter,  as  to  whether  or  not  the  term 
Food  Fair  has  acquired  a  secondary  aspect  or  meaning 
in  those  areas. 

Mr.  Margolius :  That  is  right. 

The  Court:  Your  position  is,  well,  if  it  has,  that’s  well 
and  good  for  those  areas,  but  you  can’t  take  that  secondary 
meaning  and  carry  it  over  to  the  District  of  Colum¬ 
bia. 
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71  Mr.  Margolius:  As  of  1936  or  ’35,  and  that  time 
we  use  it.  In  other  words,  what  was  the  meaning 

of  their  name  in  ’35  and  ’36.  They  are  building  up  to  150 
stores  as  of  ’52. 

The  Court:  I  understand.  But  your  argument  would  be 
the  same,  wouldn’t  it?  They  are  still  outside  the  District 
of  Columbia. 

Mr.  Margolius:  That’s  right,  yes. 

The  Court:  And  it  doesn’t  make  any  difference,  if  they 
are  all  over  the  United  States,  they  build  up  no  secondary 
meaning  for  use  of  that  term  in  the  District  of  Columbia 
because  they  are  not  in  business  here. 

Mr.  Margolius:  As  against  us,  that’s  right. 

Mr.  Euwer:  Your  Honor,  our  position  is  this:  Without 
regard  to  the  year  1935,  we  say  that  anywhere  we  had  a 
store  that  operated  under  the  name  Food  Fair,  and  any¬ 
where  that  we  advertised  in  the  newspapers  under  the 
name  Food  Fair,  had  relevancy  and  materiality  to  this 
problem  of  secondary  meaning. 

By  that  I  mean,  and  I  think  Judge  Wyzanskv’s  opinion 
will  bear  out,  that  wherever  we  used  the  name  Food  Fair, 
it  had  some  effect  on  secondary  meaning. 

With  respect  to  the  District  of  Columbia,  it  could  well 
develop  that  neither  one  of  these  parties  had  a  secondary 
meaning  in  the  District  of  Columbia  as  of  1935,  or  ’36,  but 
this  Court  will  be  called  upon  to  determine  when,  if  at  all, 
either  one  of  these  parties  did,  and  therefore,  the 

72  time  when  each  of  us  first  used  the  name  Food  Fair 
up  until  the  present  is  relevant,  and  not  only  rele¬ 
vant,  but  I  think  it  is  indispensable  to  a  decision  by  this 
Court. 

The  Court :  I  can  conceive  of  its  relevancy,  but  I  do  not 
concede  its  indispensability.  You  may  put  it  in,  and  you' 
may  do  likewise  over  the  whole  period  of  time  during  which 
both  corporations  have  been  in  business. 

Mr.  Margolius:  I  frankly  think,  Your  Honor,  that  is  the 
proper  approach,  and  Your  Honor  at  the  end  may  deter¬ 
mine  where  you  should  cut  it  off. 
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The  Court:  All  right. 

(Plaintiff’s  Exhibit  No.  6,  heretofore  marked  for  identifi¬ 
cation,  was  received  in  evidence.) 

By  Mr.  Euwer : 

Q.  In  connection  with  the  opening  of  stores  under  the 

name  Food  Fair,  did  you  also  operate  stores  under  other 

names  from  1935  up  until  the  present?  A.  From  1935  until 

1937  we  had  a  few  carrv-overs  of  our  other  stores  that 
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carried  other  names,  and  they  were  all  changed  by  1937, 
the  older-type  stores.  Of  the  newer  stores  that  we  opened, 
from  ’35  on,  we  opened  them  with  the  name  Food  Fair. 
We  later  acquired  stores  in  Xew  Jersey  and  Maryland, 
Baltimore,  and  Xew  York,  under  different  names,  but  they 
were  changed  just  as  rapidly  as  physical  conditions  would 
permit,  to  the  name  Food  Fair. 

73  Q.  Did  the  company  have  a  policy  with  respect 
to  the  opening  of  stores  in  that  connection?  A.  Yes, 
the  policy  was  that  all  stores  were  to  be  opened  under  the 
name  Food  Fair. 

Q.  I  will  ask  you  whether  or  not  your  company  had  a 
policy  with  respect  to  opening  stores  in  connection  with 
highways.  A.  Yes,  our  type  of  operation,  the  large  store 
was  designed  to  attract  customers  from  great  distances, 
and  it  might  be  interesting  that  when  we  began  our  first 

operations  of  these  large  stores - 

The  Court :  I  think  he  has  answered  the  question. 

•  *#•***#*• 

SO  By  Mr.  Euwer:  I  hand  you  Plaintiff’s  Xo.  7  for 
identification,  and  ask  you  to  describe  what  this  ex¬ 
hibit  is.  A.  This  is  a  booklet  showing  the  state  maps  with 
Food  Fair  store  locations  marked  on  it.  This  map  denotes 
the  major  highways  and  streets  on  which  Food  Fair  stores 
are  located. 

Q.  As  of  what  date?  A.  October,  1951. 

Mr.  Euwer:  I  offer  this  as  Plaintiff’s  Xo.  7. 

The  Court:  Verv  well. 

* 
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81  (Plaintiff’s  Exhibit  No.  7,  heretofore  marked  for 
identification,  was  received  in  evidence.) 

By  Mr.  Euwer : 

Q.  Mr.  Marcus,  I  will  ask  you,  did  there  come  a  time 
when  plaintiff’s  stock  was  issued  publicly?  A.  Yes,  in  1937 
we  sold  our  stock  to  the  public  and  it  was  listed  on  the  New 
York  Curb  exchange. 

Mr.  Margolius:  When  you  say  “our  stock,”  may  the 
witness  identify  that  stock. 

The  Court :  By  name,  was  it  Food - 

The  Witness:  Union  Premier  Food  Stores. 

By  Mr.  Euwer: 

Q.  In  connection  with  that  issue,  was  there  a  prospec¬ 
tus  issued?  A.  Yes,  there  was  a  prospectus  issued  in  ’37 
together  with  an  annual  report  showing  the  stores,  store 
locations,  and  the  names  of  the  stores,  including  the  Food 
Fair  stores  which  we  operated  at  that  time. 

The  Court:  This  is  in  1937? 

The  Witness :  Yes. 

The  Court:  But  you  organized  the  Food  Fair  Inc.,  of 
Baltimore,  in  1935? 

The  Witness:  Yes,  but  the  parent  corporation  was  still 
Union  Premier  Food  Stores.  The  Food  Fair,  Inc.,  of 
Maryland,  was  a  subsidiary  of  the  Union  Premier  Food 
Stores,  which  was  the  parent  company. 

82  The  Court:  I  thought  you  testified  also  that  from 
1935  to  1937  vou  carried  on  a  business  in  the  older 

stores  under  the  old  name,  but  that  they  were  all  changed 
by  1937.  Now,  the  new  stores  were  known  as  the  Food 
Fair,  and  then  you  were  selling  stock  under  the  parent 
corporation  known  as  Union  Premier  in  1937  on  the  curb? 

The  Witness:  That’s  right. 

Mr.  Margolius:  With  respect  to  the  issuance  of  stock, 
May  the  Court  please,  the  evidence  will  come  in  over  our 
objection.  We  feel  it  has  no  bearing  on  secondary  mean- 
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ing  because  that  is  an  informed  group  of  buyers,  not  con¬ 
sumers. 

Mr.  Euwer:  Would  you  mark  this  Plaintiff’s  for  identifi¬ 
cation  No.  8. 

(Document  entitled  Annual  Report  of  Union  Premier 
Corporation,  Inc.,  was  marked  Plaintiff’s  Exhibit  No.  8 
for  identification.) 

By  Mr.  Euwer : 

Q.  Mr.  Marcus,  I  hand  you  Plaintiff’s  Exhibit  No.  S 
for  identification,  and  ask  you  what  it  is.  A.  This  is  an 
annual  report  of  the  Union  Premier  Food  Stores,  Inc.,  for 
1937,  listing  the  stores  operated  by  Food  Fair,  together 
with  illustrations  and  financial  statements.  This  listing  of 
stores  lists  separately  the  Giant  Food  markets  and  the 
Food  Fair  markets,  which  were  then  in  operation. 

S3  Q.  I  ask  you  whether  this  is  a  prospectus  or  an 
annual  report.  A.  This  is  the - 

Mr.  Margolius:  I  submit,  it  speaks  for  itself. 

The  Witness :  This  is  the  annual  report. 

Mr.  Margolius :  Subject  to  our  objection. 

The  Court:  It  is  cumulative.  Admitted  for  that  pur¬ 
pose. 

(Plaintiff’s  Exhibit  No.  8,  heretofore  marked  for  identifi¬ 
cation,  was  received  in  evidence.) 

Bv  Mr.  Euwer : 

m 

Q.  Did  there  come  a  time  when  the  plaintiff’s  stock  was 
listed  on  the  New  York  Stock  exchange?  A.  Yes,  we  listed 
the  stock  of  Union  Premier  on  the  New  York  Stock  Ex- 
hcange  in  1940. 

Q.  Were  there  issues  of  the  plaintiff  stock  subsequent 
to  the  listing  on  the  New  York  Stock  Exchange  in  1940? 
A.  Yes.  We  have  had  several  issues  since  then.  We  have 
had  a  sale  of  preferred  stock  on  several  occasions,  and  we 
have  had  debenture  issues  since  then. 

The  Court:  Still  the  Union  Premier? 
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The  Witness:  No,  the - 

Mr.  Euwer:  I  will  clarify  that,  if  I  may. 

By  Mr.  Euwer: 

Q.  When  was  the  corporate  name  of  the  plaintiff  changed 
from  Union  Premier  Food  Stores  to  its  present  cor- 

84  porate  name?  A.  In  1942  we  changed  our  parent 
corporation  name  from  Union  Premier  to  Food  Fair 

Stores,  Inc.  And  at  that  time  we  changed  our  stock  mar¬ 
ket  listing  to  Food  Fair  Stores,  Inc. 

The  Court:  Well,  now,  -was  the  Maryland  corporation — 
is  the  Maryland  corporation  still  in  existence? 

The  Witness:  There  is  a  Maryland  corporation,  a  new 
Maryland  corporation  in  existence,  but  there  were  several 
corporate  changes  made  from  1935  to  1951. 

The  Court:  Well,  Food  Fair  Stores,  Inc. — what  is  that, 
a  Pennsylvania  Corporation,  or  Delaware? 

The  Witness:  Food  Fair  Stores,  Inc.,  is  a  Pennsylvania 
Corporation. 

The  Court:  And  is  that  the  operating  company  of  the 
change  to  Maryland  corporation? 

The  Witness:  The  Food  Fair  Stores,  Inc.,  the  parent 
corporation  took  over  the  majority  of  the  stores  under  the 
major  corporation  some  time  in  the  ’forties.  I  don’t  recall 
exact  dates. 

(A  document  entitled  Listing  of  Distribution  of  Fair 
Food  Stockholders  by  States  was  marked  Plaintiff’s  Ex¬ 
hibit  No.  9  for  identification.) 

85  (Document  Listing  Total  Number  of  Stockholders 
Annually,  Food  Fair,  Inc.,  was  marked  Plaintiff’s 

Exhibit  No.  10  for  identification.) 

(Document  Listing  Food  Fair,  Inc.  Stockholders  Living 
in  Washington  was  marked  Plaintiff’s  Exhibit  No.  11  for 
identification.) 

Mr.  Margolius:  Subject  to  our  general  objection. 

The  Court:  Same  ruling. 
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Bv  Mr.  Euwer: 

m 

Q.  I  show  you  Plaintiff’s  No.  9  for  identification,  Mr. 
Marcus,  and  ask  if  vou  will  identify  that.  A.  This  is  a 
listing  of  the  distribution  of  Food  Fair  Stores,  Inc.,  stock¬ 
holders  by  states,  as  of — this  shows  a  comparison  as  of 
August  31,  1951,  with  November  30,  1949,  and  as  against 
November  17,  1945.  This  also  shows  the  distribution  of 
preferred  stockholders  by  state. 

Q.  I  show  you  Plaintiff’s  No.  10  for  identification,  and 
ask  vou  to  identify  that.  A.  This  is  the  total  number  of 
stockholders  of  Food  Fair  Stores,  Inc.,  listed  annually 
from  1941  to  1951.  This  lists  both  the  common  stock  and 
cumulative  preferred  stock. 

Q.  I  show  you  Plaintiff’s  No.  11  for  identification  and  ask 
vou  to  describe  that  exhibit.  A.  This  is  a  listing  of  names 

•>  *w’ 

and  addresses  of  holders  of  common  stock  of  Food  Fair 
Stores,  Inc.,  residing  in  Washington,  District  of 
S6  Columbia,  as  of  August  31,  1951. 

Mr.  Margolius:  Without  burdening  the  Court,  the 
same  objection. 

The  Court:  Same  ruling. 

Mr.  Euwer:  I  offer  Plaintiff’s  No.  9,  10,  and  11. 

(Plaintiff’s  Exhibits  Nos.  9, 10  and  11,  heretofore  marked 
for  identification,  were  received  in  evidence.) 

By  Mr.  Euwer: 

Q.  Was  there  ever  an  occasion  where  the  plaintiff  issued 
debenture  issues  in  which  the  name  Food  Fair  was  identi¬ 
fied?  A.  Yes.  If  I  recall  correctly,  our  first  debenture 
issue  was  issued  in  1945. 

Q.  Were  there  other  debenture  issues?  A.  Yes,  we  had 
subsequent  issue. 

Q.  I  will  ask  you,  Mr.  Marcus,  whether  the  plaintiff  has 
ever  issued  annual  reports.  A.  Yes,  we  issue — we  have 
issued  annual  reports  each  year  since  1937  when  we  sold 
our  stock  publicly. 
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Q.  What  distribution  do  these  annual  reports  receive? 
A.  They  are  sent  to  all  stockholders,  the  owners  of  common 
and  preferred  stock,  and  they  are  sent  to  various  financial 
institutions,  banks,  and  etc.,  through  exchange  lists. 

87  Q.  Do  you  happen  to  have  any  idea,  offhand,  Mr. 
Marcus,  what  the  total  distribution  annually  of  those 

reports  is?  A.  I  don’t  have  that  information. 

Mr.  Euwer:  I  ask  vou  to  mark  these  Plaintiff’s  No.  12. 

* 

(Documents,  Annual  Reports,  Food  Fair  Stores,  1937  to 
1951,  were  marked  Plaintiff’s  Exhibit  No.  12  for  identifi¬ 
cation.) 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  I  show  you  Plaintiff’s  Exhibit  No.  12  for 
identification  and  ask  you  to  describe  what  that  exhibit 
consists  of.  A.  This  is  a  number  of  annual  reports  of 
Union  Premier  Food  Stores,  and  later  of  Food  Fair  Stores. 

Q.  What  is  the  first  annual  report  contained  there?  A. 
The  first  annual  report  is  December  31,  1937,  containing 
all  information  of  financial  nature,  the  officers  of  the  cor¬ 
poration,  listing  of  stores,  sales  analysis,  and  other  perti¬ 
nent  information  of  interest  to  stockholders  and  investors. 
Thi  group  of  reports  consists  of  all  annual  reports  from 
’37  until  1951. 

The  Court:  Of  course,  I  question  the  relevancy  of  these, 
Mr.  Euwer. 

Mr.  Euwer:  Your  Honor,  these  reports  are  issued  to  all 
the  stockholders.  They  are  issued  to  others  inter- 

88  ested,  and  they  disseminate  the  Food  Fair  name. 

In  that  connection,  I  think  they  are  certainly  rele¬ 
vant  for  purposes  of  secondary  meaning. 

The  Court:  Limited  to  that  purpose,  they  will  be  ad¬ 
mitted. 

Mr.  Margolius :  We  object  even  to  that. 

The  Court:  You  are  objecting,  Mr.  Margolius,  on  the 
basis  of  general  objection  to  this  type  of  evidence  that  the 
group  to  whom  these  were  issued  are  discriminative  and 
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therefore,  as  a  consequence,  the  use  of  the  name  with  ref¬ 
erence  to  prospecti  and  matters  of  that  character  bar  no 
relation  to  the  general  type  of  evidence  necessary  to  show 
secondary  meaning? 

Mr.  Margolius:  Yes. 

The  Court :  All  right. 

•  *#••****• 

103  Bv  Mr.  Euwer: 

•> 

Q.  Mr.  Marcus,  momentarily  I  would  like  to  go 
back  to  the  opening  of  the  Food  Fair  store  Xo.  31  on 
Greenmount  Avenue  in  Baltimore,  1935.  What  was  the 
floor  space  of  that  store  at  the  time  it  was  opened?  A. 
About  30,000  square  feet. 

Q.  Can  you  tell  me  whether  or  not  there  was  a  con¬ 
sumer  parking  lot  connected  with  it  ?  A.  Yes,  there  was. 

Q.  And  what  weekly  volume  did  you  have  in  the  store 
at  that  time,  after  it  opened,  immediately  after  it  opened? 
A.  That  store  ranged  between  45  and  50  thousand  dollars. 
Q.  A  week?  A.  Weekly. 

Mr.  Euwer:  Would  vou  mark  that. 

(A  list  of  Food  Fair  stockholders  from  1937  to  1947  was 
marked  Plaintiff’s  Exhibit  No.  13  for  identification.) 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  I  show  you  Plaintiff’s  Exhibit  Xo.  13 
for  identification,  and  ask  you  if  you  can  identify 

104  that  exhibit.  A.  This  is  a  list  of  Food  Fair  stock¬ 
holders  from  1937  to  1947  in  Washington,  District  of 

Columbia. 

Mr.  Euwer:  I  offer  this  as  Plaintiff’s  Xo.  13. 

Mr.  Margolius:  We  have  no  objection  to  this,  Your 
Honor,  as  an  exhibit.  The  only  thing  is,  a  list  of  Food 
Fair  stockholders,  1937  to  ’49,  of  course,  is  on  its  face 
inaccurate.  Up  to  ’42  it  was  a  list  of  stockholders  of  Union 
Premier. 

The  Court :  This  is  for  that  period  ? 
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Mr.  Euwer:  That  exhibit  yesterday  related  only  to  1951. 
This  exhibit  relates  to  and  identifies  those  individuals  who 
own  stock  in  the  plaintiff  from  1937  until  ’47  in  the  District 
of  Columbia. 

Mr.  Margolius:  I  just  want  it  understood  in  the  record 
that  the  ’37  to  ’42  necessarily  cannot  be  Food  Fair  accord¬ 
ing  to  the  witness,  it  must  be  Union  Premier  Stores. 

Mr.  Euwer:  We  say  that  the  circulated  annual  reports, 
although  the  plaintiff’s  name  then  was  Union  Premier  Food 
Stores,  contained  references  to  their  Food  Fair  operations. 

(Plaintiff’s  Exhibit  No.  13,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

Bv  Mr.  Euwer: 

• f 

Q.  Mr.  Marcus,  when  did  you,  the  plaintiff,  begin  adver¬ 
tising  as  Food  Fair?  A.  In  1935. 

105  Q.  And  from  1936  up  until  the  present,  what  have 
been  the  nature  of  your  advertising  media  ?  A.  news¬ 
papers,  radio,  throw-away  circulars,  television,  billboards, 
trolley  car  ads,  bus  cards,  institutional  copy  of  various 
kinds  throughout  different  organizations,  and  practically 
every  recognized  media. 

Q.  Mr.  Marcus,  I  will  ask  you  to  describe  Plaintiff’s  Ex¬ 
hibit  No.  14  for  identification. 

(Memorandum  on  advertising  was  marked  Plaintiff’s 
Exhibit  No.  14  for  identification.) 

A.  This  is  a  memorandum  on  advertising  from  January, 
1935,  though  August,  1951,  showing  cost  media,  specimen 
ads  for  the  total  chain  of  Food  Fair  stores,  and  the  Balti¬ 
more  branch. 

Mr.  Margolius:  We  have  stipulated  as  to  this.  The  only 
objection  w^e  have,  Your  Honor,  is  that  it  contains  data 
with  respect  to  creation  of  a  secondary  meaning  which  we 
say  is  at  a  period  that  is  objectionable.  Other  than  that, 
as  far  as  the  exhibit  itself  is  concerned,  it  is  all  right. 

(Plaintiff’s  Exhibit  No.  14,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 
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(List  of  Food  Fair  Stores,  1935-1951  was  marked  Plain¬ 
tiff’s  Exhibit  Xo.  15  for  identification.) 

By  Mr.  Euwer: 

Mr.  Marcus,  I  hand  you  Plaintiff's  Exhibit  Xo.  15 

106  for  identification,  and  ask  you  to  describe  what  this 
exhibit  is.  A.  This  is  the  listing  from  1935  to  1951 

showing  the  number  of  Food  Fair  stores  in  operation  each 
year,  and  showing  the  gross  sales  and  net  income  of  the 
stores.  This  also  shows  a  comparison  of  the  stores  operated 
with  Food  Fair  fronts,  with  their  sales  as  compared  with  our 
entire  chain. 

Mr.  Margolius:  Subject  to  the  right  of  cross  examina¬ 
tion. 

(Plaintiff’s  Exhibit  Xo.  15,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

(A  bound  volume,  containing  a  27-page  newspaper  ad¬ 
vertisement,  Philadelphia,  Penna.,  was  marked  Plaintiff’s 
Exhibit  Xo.  16  for  identification.) 

(Pamphlet  of  publicity,  1945- ’48  was  marked  Plaintiff’s 
Exhibit  Xo.  17  for  identification.) 

(Clippings  of  publicity,  1937- '44,  bound,  were  marked 
Plaintiff's  Exhibit  Xo.  18  for  identification.) 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  I  hand  you  Plaintiff’s  Exhibit  Xo.  16  for 
identification,  and  ask  you  to  describe  that  exhibit.  A. 
This  was  a  special  27-page  section  which  ran  in  the  Phila¬ 
delphia  Record  on  April  28, 1938,  which  heralded  Food  Fail 
and  the  advantages  of  Food  Fair  to  the  consuming  public. 
Mr.  Margolius:  Philadelphia? 

107  The  Witness:  Philadelphia. 

By  Mr.  Euwer: 

Q.  I  hand  you  Plaintiff’s  Exhibit  Xo.  17  for  identification, 
and  ask  you  to  describe  that  exhibit.  A.  This  is  a  pamph¬ 
let  containing  clippings  of  publicity  received  by  Food  Fair 
stores  in  various  magazines  and  trade  papers  during  the 
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period  January,  ’45  to  August  1948.  This  is  non-paid-for 
publicity,  by  Food  Fair. 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  18,  and  ask  you  to 
describe  what  that  exhibit  is,  for  identification.  A.  This 
is  a  group  of  clippings  depicting  the  type  of  publicity  re¬ 
ceived  by  Food  Fair  from  1937  to  1944  in  the  general  and 
trade  press.  This  is  also  non-paid-for  publicity — that  is, 
non-paid-for  by  Food  Fair. 

Mr.  Margolius:  With  respect  to  the  special  27-page 
publication  run  in  the  Philadelphia  Record  of  April  28, 
1938,  it  is  our  contention,  of  course,  that  that  has  nothing 
to  do  with  this  case,  being  a  paper  of  local  circulation  in 
Philadelphia. 

That  was  No.  16.  With  respect  to  Plaintiff’s  No.  17, 
which  pertains  to  the  period  from  January  1945  to  August 
1948,  our  objection  is  that  it  comes  at  a  period  too  late  and 
immaterial  to  the  issues  here  involved. 

The  Court :  When  do  you  claim  Square  Deal  opened  their 
market  with  reference  to  the  name  Food  Fair? 

108  Mr.  Margolius:  In  1935. 

The  Court:  When  in  1935? 

Mr.  Margolius:  We  place  it,  Your  Honor — with  respect 
to  that,  we  cannot  put  our  finger  on  the  date. 

The  Court :  They  have  placed  their  finger  on  the  date  in 
August  of  ’35,  they  formed  this  Maryland  corporation,  and 
in  October  of  ’35  they  opened  up  this  place  in  Baltimore. 

Mr.  Margolius:  That’s  right. 

The  Court :  When  do  you  place  the  date  ?  You  have  got 
to  place  it  somewhere  in  ’35. 

Mr.  Margolius:  As  of  now,  it  is  difficult  for  us  to  place 
a  date,  but  we  say  that,  we  think  it  is  the  summer. 

The  Court:  How  much  difficulty  would  it  be  for  you 
tomorrow  ? 

Mr.  Margolius:  It  is  not  going  to  be  any  less  difficult 
tomorrow.  I  am  giving  Your  Honor  my  best  statement. 
We  place  it  around  the  summer — early  summer  of  1935, 
and  it  is  in  the  nature  of  a  sign  that  was  placed  above  the 
premises. 
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The  Court:  That  was  said  in  your  opening  yesterday. 

Mr.  Margolius:  Yes. 

The  Court :  This  all  goes  to  the  activities  of  the  plaintiff 
in  the  Philadelphia-Baltimore  area. 

Mr.  Margolius:  Philadelphia  area. 

The  Court:  The  particular  exhibit  I  have  in  my  hand 
relates  to  the  Philadelphia  area.  I  mean  they  have 

109  been  in  Philadelphia,  they  originated  in  Philadelphia, 
they  have  been  in  Collingswood,  New  Jersey,  they  are 

elsewhere  now,  and  of  course  they  have  several  stores  in 
Baltimore. 

Mr.  Margolius:  They  originated,  the  first  Food  Fair 
store,  as  I  understand  it,  was  in  Baltimore. 

The  Court:  Yes,  and  this  indicates  a  follow-up,  this 
particular  exhibit  in  Philadelphia,  and  the  other  exhibits, 
I  assume,  if  anything,  with  reference  to  Baltimore,  will 
come  along. 

Mr.  Margolius:  Our  objection  is  that  Xo.  16  is  in  a 
different  area.  We  don’t  care  whether  they  had  a  secondary 
meaning  in  Philadelphia  or  not.  That  was  our  objection. 

The  Court:  I  know,  and  you  may  be  right.  I  don’t  know 
about  that  until  I  come  to  evaluate  the  evidence  from  the 
standpoint  of  the  law;  in  any  event,  they  are  putting  in  the 
case  in  the  hope  that  that  will  be  the  result,  not  the  result 
that  you  suggested,  but  the  result  I  have  indicated  by  im¬ 
plication. 

Mr.  Margolius:  I  am  directing  Your  Honor,  when  I  was 
speaking  before,  to  this  publication,  this  book — the  remarks 
I  was  making — not  to  this  one. 

The  Court:  I  thought  it  was  with  reference  to  Defend¬ 
ant’s  Exhibit  12. 

Mr.  Margolius:  Xo,  16. 

The  Court:  Xumber  12. 

110  Mr.  Euwer:  That  is  a  wrong  tag  on  there. 

Mr.  Margolius:  We  object  to  that,  because  that 
is  Philadelphia.  This  is  the  one  I  am  speaking  of,  Your 
Honor,  publicity  received  in  the  period  1945  to  -48.  Sub- 
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ject  to  our  objection,  Your  Honor  can  consider  it.  We 
want  to  object  to  it  on  the  basis  that  we  feel  it  is  too  far 
removed  to  have  any  bearing  on  our  right  to  a  name  in 
this  area. 

The  Court:  Well,  I  will  admit  it,  de  bene  esse,  subject 
to  general  connection. 

(Plaintiff’s  Exhibit  No.  16,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

Mr.  Margolius:  We  make  the  same  general  objection  to 
No.  18,  Your  Honor. 

The  Court:  As  a  matter  of  fact,  I  am  assuming,  having 
been  in  the  newspaper  business,  that  a  lot  of  this  pub¬ 
licity  are  readers  that  go  with  ads.  In  other  words,  you 
buy  a  page  of  advertising  in  the  newspaper,  you  get  what 
is  called  a  reader. 

The  Witness:  Well,  that’s  very  difficult  to  get.  We  try 
to  get  it. 

The  Court:  You  buy  two  pages,  two  full  pages  in  the 
Philadelphia  Record,  and  Mr.  Stern  would  be  very  glad  to 
give  you  a  column  and  a  half  of  reading  material,  wouldn’t 
he?  That  is  the  usual  practice. 

The  Witness :  Mr.  Stern  may  have,  but  the  Even- 
111  ing  Bulletin  would  not,  and  the  New  York  Times 
certainly  wouldn’t.  That  depends  on  newspaper 
policy;  you  know  that. 

The  Court:  You  mean  it  depends  upon  the  financial  stand¬ 
ing  of  the  newspaper? 

The  Witness:  That’s  right. 

The  Court:  You  mean  the  Philadelphia  Bulletin  is  in 
much  better  financial  condition  than  Mr.  Stem’s  Phila¬ 
delphia  Record  was? 

The  Witness:  Well — was.  That  answers  itself.  Most 
of  this  is  national.  This  publicity  is  national  publicity. 

The  Court:  My  question  is  with  reference  to  the  clip¬ 
pings.  Are  the  clippings  free  readers  you  have  got  as  a 
result  of  display  advertising  that  was  carried  in  the  paper 
at  the  same  time? 
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The  Witness:  No,  there  are  a  lot  of  clippings  in  there 
that  are  national  publicity,  on  a  national  basis.  They  were 
through  the  press  releases,  the  United  Press,  and  Asso¬ 
ciated  Press,  and  so  forth.  This  is  general  publicity  and 
not  store  opening  advertising. 

The  Court:  Do  you  understand  what  I  am  driving  at? 
As  executive  vice  president  in  charge  of  public  relations 
and  in  charge  of  advertising,  you  must  know,  predicated 
upon  your  experience  that  the  practice,  at  least  it  used  to 
be,  formerly  was,  in  the  newspaper  field,  was  that  if  you 
came  in  and  bought  the  back  page  of  a  newspaper, 
112  say  some  small  newspaper  in  some  small  town  or 
city  in  Pennsylvania,  and  you  asked  for  a  reader  in 
the  nature  of  a  news  article,  that  usually  followed  as  a 
matter  of  course. 

The  Witness :  That’s  right,  verv  true. 

C1  7  m> 

The  Court:  Paying  display  rates  for  display  advertis¬ 
ing,  they  usually  gave  you  the  reader. 

The  Witness:  That’s  very  true  in  the  case  of  the  smaller, 
less  independent  papers. 

The  Court:  I  am  trying  to  find  out,  if  I  can,  from  what 
you  say,  how  much  of  this  is  free  advertising  following  dis- 
play. 

The  Witness:  Well,  I  am  afraid  they  would  have  to  be 
checked  individually,  because  interspersed  there  may  be 
some  of  those  in  there,  but  there  are  also  many  that  are 
national  publicity. 

The  Court:  It  says  something  about  labor  trouble  and 
picketing  and  all  that. 

The  Witness:  That’s  right.  We  didn’t  pay  for  that 
publicity. 

(Plaintiff’s  Exhibits  Nos.  17  and  18,  heretofore  marked 
for  identification,  were  received  in  evidence.) 

Mr.  Euwer:  Mark  this  Plaintiff’s  Exhibit  19  for  identi¬ 
fication.  And  mark  this  Plaintiff’s  Exhibit  No.  20  for 
identification,  and  this  Plaintiff’s  Exhibit  No.  21  for  identi¬ 
fication. 


113  (Clippings  of  Publicity,  1945- ’48,  were  marked 
Plaintiff’s  Exhibit  No.  19  for  identification.) 

(Publicity  in  Trade  and  General  Press,  Jan.  ’50,  thru 
Sept.  ’51,  marked  Plaintiff’s  Exhibit  No.  20  for  identifica¬ 
tion.) 

(Volume  of  Publicity  Clippings,  ’48- ’49,  marked  Plain¬ 
tiff’s  Exhibit  No.  21  for  identification.) 

Mr.  Margolius:  X  don’t  think  you  have  to  have  the  wit¬ 
ness  identify  it.  They  are  self-stated  on  the  face  of  the 
exhibit. 

Mr.  Euwer:  Plaintiff’s  Exhibit  19  for  identification  is 
clippings  of  publicity  received  by  Food  Fair  Stores  in 
newspapers  during  1945  through  1948. 

Mr.  Margolius:  No  objection,  Your  Honor. 

(Plaintiff’s  Exhibit  No.  19  was  received  in  evidence.) 

Mr.  Euwer :  Exhibit  No.  20  is  publicity  received  by  Food 
Fair  Stores,  Inc.,  in  the  trade  and  general  press,  January 
’50  through  September  ’51. 

Mr.  Margolius:  If  the  Court  please,  that’s  Plaintiff’s 
Exhibit  No.  20.  With  respect  to  these  exhibits  that  come 
after  1948,  Your  Honor,  as  stated  in  my  opening  statement, 
we  are  dealing  here  with  a  million  dollar  plaintiff  corpora¬ 
tion.  They  brought  suit  in  1948,  maintaining  a  secondary 
meaning  that  this  name  was  theirs  all  over  the  countrv. 
They  have  a  tremendous  publicity  department.  We 

114  therefore  feel  that  any  of  this  publicity,  these  ex¬ 
hibits  here,  are  self-serving  items  and  should  be  pre¬ 
cluded.  I  can  understand  possibly  up  to  1948,  but  these 
that  start,  for  example,  this  one,  January  ’50  to  Septem¬ 
ber  ’51,  in  my  opinion,  Your  Honor,  are  objectionable  to 
prove  a  secondary  meaning. 

The  Court :  I  am  going  to  conclude,  predicated  upon  my 
own  experience  in  business,  that  a  lot  of  this  publicity  is 
a  follow-up  as  a  result  of  display  advertising — that  is, 
display  advertising  purchased  by  the  plaintiff. 

I  note  with  respect  to  Plaintiff’s  Exhibit  No.  19,  that 
the  area  covered  is  the  same  area  which  plaintiff  has  been 
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doing  business  in  for  some  years;  that  is,  New  Jersey, 
Pennsylvania,  outside  of  an  isolated  reference  to  New 
York  World  Telegram:  December  28,  1945,  “Cops  called 
to  Referee  Scramble  for  Sugar ;”  New  York  Journal  Ameri¬ 
can,  194S,  “Burke  Officiates  as  Super  Opens”;  New  York 
Herald  Tribune,  “Four  New  Jersey  Police  do  in  a  Wander¬ 
ing  Steer.” 

Mr.  Danzansky:  Have  you  gotten  to  the  ostrich  eggs 
vet.  Your  Honor? 

The  Court:  Jewish  World,  Philadelphia,  November, 
1947:  “Harry  Synes  to  Head  New  Real  Estate  Office  in 
Elizabeth.”  And  then  the  Paterson,  New  Jersev  Evening 
News,  July  14,  1947:  “Name  Synes  to  Head  New  Food 
Fair  Office.”  And  the  Wall  Street  Journal,  New  York, 
July  14, 194S:  “H.  Synes  appointed  to  Realty  Post.” 
115  Who  is  H.  Synes? 

The  Witness:  In  charge  of  the  real  estate  depart¬ 
ment.  There  are  many  national  trade  publications  in  there 
in  addition  to  newspapers. 

(Plaintiffs’  Exhibit  No.  20,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

Mr.  Euwer:  Plaintiff’s  Exhibit  No.  21  for  identification 
is  publicity  received  by  Food  Fair  Stores,  Inc.,  in  trade 
and  general  press,  summer  1948  through  December  1949. 

Mr.  Margolius:  Same  objection. 

The  Court :  I  would  be  inclined  to  sustain  Mr.  Margolius 
objection  to  this  exhibit. 

Mr.  Margolius:  This  is  a  big  company,  we  admit  that. 

The  Court:  Then,  if  vou  admit  it - 

i  _  w 

Mr.  Margolius:  We  don’t  admit  it  has  anv  relevancv. 

The  Court :  What  do  you  admit,  then,  the  fact  is  so,  if  it 
is  a  big  company? 

Mr.  Margolius:  We  don’t  care  if  Your  Honor  knows  it 
is  a  big  company  and  has  gotten  publicity.  Let’s  be  prac¬ 
tical  about  it ;  we  know  Your  Honor  knows  it. 

The  Court:  I  know  the  nature  of  publicity  of  this  char¬ 
acter.  Of  course  a  lot  of  it  is  engendered,  legitimately  so, 
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by  any  group  that  is  in  business,  and  in  business  on  a  large 
scale.  An  important  function  of  a  business  organization, 
particularly  dealing  with  consumer  goods,  is  to  keep  its 
name  constantly  before  the  public  and  to  build  up 

116  good  will,  so  I  am  not  going  to  be  overly-influenced 
by  efforts  of  this  character.  I  want  both  sides  to 

know  that. 

Mr.  Euwer:  It  is  just  offered  for  whatever  it  is  worth 
with  respect  to  secondary  meaning,  Your  Honor. 

(Plaintiff’s  Exhibit  Xo.  21,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

Mr.  Euwer:  This  is  offered  more  from  the  standpoint 
of  interest.  This  is  identified  as  Xo.  22.  This  is  current 
publicity. 

Mr.  Margolius :  On  that  one  we  object  and  stand  on  it. 
The  Court:  He  is  introducing  it  for  the  purpose  of  in¬ 
terest. 

Mr.  Margolius:  Your  Honor  can  look  at  it. 

The  Court:  You  are  offering  it  only  from  the  standpoint 
of  interest? 

Mr.  Euwer:  Temporarily  for  interest,  and  offer  it  for 
prospective  secondary  meaning.  There  is  a  lot  of  secon¬ 
dary  meaning  in  there,  incidentally. 

Mr.  Margolius :  We  object  to  that,  Your  Honor. 

The  Court:  Admitted  for  the  purpose  of  interest.  That 
was  the  proffer  that  was  made. 

(Plaintiff’s  Exhibit  Xo.  22,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

(Food  Fair  Publicity  1938-47,  Typical  Examples  of; 
marked  for  identification  Plaintiff’s  Exhibit  Xo.  23.) 

117  Mr.  Euwer:  Exhibit  Xo.  23,  Typical  samples  of 
publicity  received  by  Food  Fair  Stores,  Inc.,  in 

financial  sections  of  newspapers  and  magazines  during 
1938  through  1947,  inclusive. 

Mr.  Margolius:  We  object  to  this,  Your  Honor. 

The  Court :  I  am  assuming  that  that  exhibit,  so  to  speak, 
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purports  to  represent  self-engendered  publicity.  In  other 
words,  by  virtue  of  the  fact  that  the  business  grew  from 
small  beginnings,  indicated  by  the  testimony  of  the  witness 
yesterday,  and  finally  got  on  the  Curb,  and  then  got  on 
the  regular  Exchange  as  a  consequence  of  dealing  with  its 
securities,  there  are  a  large  number  of  people  interested 
in  that  type  of  company  and  for  investment  purposes  be¬ 
came  familiar  with  its  financial  picture  and  its  financial 
activities.  And  while  it  would  be  vers'  relevant  if  that  was 
in  the  picture,  as  far  as  the  problem  before  me  is  con¬ 
cerned,  it  merely  adds  just  a  little  to  the  over-all  picture. 
With  that  limitation,  I  will  receive  it.  It  is  inclusive  of 
nothing. 

(Plaintiff’s  Exhibit  No.  23,  heretofore  marked  for  identi¬ 
fication,  was  received  in  evidence.) 

(Pause) 

The  Court:  Mr.  Marcus,  in  the  lull  that  has  ensued  as 
a  result  of  the  apparent  discussion  with  reference  to  the 
next  exhibit,  let  me  ask  you  this  question:  Suppose,  for  ex¬ 
ample,  in  a  growing  municipality  like  either  Dallas, 
118  Texas,  or  Houston,  Texas,  somebody  came  up  with 
the  idea  that  they  ought  to  have  a  supermarket,  and 
with  certain  embellishments  that  might  possibly  occur 
to  them  as  the  result  of  experience  of  your  company  and 
other  companies,  engaged  in  similar  businesses  over  the 
last  few  years,  and  they  should  call  that  market  Food  Fair. 
Would  you  be  in  Texas  contesting  their  right  to  use  the 
name? 

The  Witness:  We  have  notified  each  of  these  users,  wher¬ 
ever  it  has  come  to  our  attention. 

The  Court:  Have  you  notified  users  in  Michigan,  North 
Carolina,  Ohio,  Indiana,  Texas,  Massachusetts,  and  New 
York? 

The  Witness:  We  have  notified  all  of  those  that  came 
to  our  attention.  All  of  those  that  were  mentioned  yester¬ 
day  in  the  opening  remarks  by  the  defendant’s  counsel,  we 
are  not  aw’are  of,  and  we  don ’t  think  that  they  are  in  true 
existence.  Two  of  them  we  know  are  not. 
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The  Court:  My  question  is  simply  this:  Then  you  are 
prepared  to  litigate  the  right  to  the  use  of  the  name  Food 
Fair  in  any  part  of  the  United  States  or  Canada? 

The  Witness:  We  have  been  doing  that. 

The  Court :  You  have  been  doing  it.  What  other  jurisdic¬ 
tions  is  litigation  pending  in? 

The  Witness :  We  have  no  litigation  at  the  present  time. 
We  have  put  all  of  them  on  record. 

The  Court:  How  recently  have  you  put  them  on 

119  record — since  this  suit  was  started? 

The  Witness:  Most  of  them  have  occurred  since 
this  suit  was  started. 

The  Court:  My  question  is,  how  recently  have  you  put 
them  on  record,  since  this  suit  was  started? 

The  Witness:  Yes. 

The  Court:  This  isn’t  a  suit  that  has  been  brought  pri¬ 
marily  for  the  purpose  of  breaking  into  the  Washington 
area,  is  it? 

The  Witness:  No,  this  suit  is  brought  to  protect  our 
name. 

The  Court:  All  right.  I  just  want  to  make  sure,  behind 
the  picture  protecting  the  name  there  is  not  an  economic 
war  going  on  on  the  part  of  your  organization  to  break 
into  the  Washington  area. 

The  Witness:  No,  I  can  assure  you  that  is  not  our  in¬ 
tention  at  all. 

Mr.  Euwer :  One  of  our  principal  contentions  is  that  this 
area  is  an  area  into  'which  we  not  only  have  in  the  past 
tried  to  come,  but  will  come  as  soon  as  we  can  on  the  basis 
of  this  case. 

The  Court :  I  gathered  that  from  the  statement  that  was 
made,  but  I  just  wanted  to  make  sure  to  get  it  directly  from 
the  witness. 

Mr.  Margolius:  The  witness’  answer,  I  under- 

120  stand,  was  that  he  didn’t  bring  this  suit  to  come 
into  this  area,  but  to  protect  his  name  in  general. 

The  Witness :  If  I  am  right  in  what  you  asked  me,  it  -was, 
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was  this  brought  about  primarily  for  an  economic  situa¬ 
tion,  which  it  is  not.  In  other  words,  we  are  not  bringing 
it  about  primarily  to  knock  out  a  competitor  in  Washing¬ 
ton  and  put  ourselves  in. 

The  Court:  You  have  answered  the  question.  You  have 
said,  as  I  understood  your  testimony  in  response  to  my 
question,  that  you  believe  you  have  a  prerogative  right  to 
the  use  of  the  name  Food  Fair,  and  you  are  prepared  to 
contest  that  right  any  place  throughout  the  United  States 
and  Canada  where  others  presumably  active  in  the  same 
type  of  competitive  business  presume  to  use  that  name. 

The  Witness:  That’s  it,  exactly. 

Mr.  Euwer:  I  might  say  in  that  connection.  Your  Honor, 
that  the  instances  with  respect  to  which  the  witness  has 
testified,  where  notification  has  been  made  of  other  users 
of  the  plaintiff's  name,  have  occurred  after  this  suit 
started,  because  it  first  came  to  the  notice  of  the  plaintiff 
that  the  names  were  being  used  by  these  other  users  after 
this  suit  started. 

The  Court:  You  recollect  vesterdav  Mr.  Margolius  said 
that  there  were  business  organizations  of  a  similar  charac¬ 
ter  using  the  same  name,  in  Michigan,  North  Caro- 
121  lina,  Ohio,  Indiana,  Texas,  Massachusetts,  and  New 
York. 

The  Witness:  They  are  all  very  recent. 

The  Court:  Well,  it  doesn’t  make  any  difference,  how¬ 
ever  recent.  He  said  there  are  individuals  engaged,  cor¬ 
porations  or  individual  persons,  such  as  we  are,  engaged 
in  that  type  of  activity  that  use  the  same  name.  All  right. 

I  might  say  parenthetically  for  the  record  that  I  asked 
that  question  as  a  result  of  the  discussion  that  was  had 
with  respect  to  the  decision  of  Judge  Wyzansky.  Remem¬ 
ber,  I  asked  whether  or  not  he  restricted  his  decision  to 
the  Boston  area.  I  think  you,  Mr.  Euwer,  told  me  no,  the 
entire  State  of  Massachusetts,  although  the  company  was 
doing  business — that  is,  the  competition  had  arisen  no 
other  place  but  in  Brookline. 
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Mr.  Euwer :  Yes,  I  think  I  remarked  that  the  plaintiff  had 
not  used  the  name  in  Massachusetts. 

The  Court:  But  you  did  say — I  haven’t  read  his  deci¬ 
sion. 

Mr.  Euwer:  The  court  held  that  thev  had  a  secondare 
meaning  in  the  State  of  Massachusetts. 

The  Court:  That’s  right;  that  would  prevent  anybody 
else  from  using  the  name  in  any  part  of  the  state.  So, 
ergo,  if  that  decision  holds,  I  assume  if  they  show  secon¬ 
dary  meaning  elsewhere  throughout  the  country — that  is, 
in  Philadelphia,  in  Massachusetts,  in  New  York,  New 

122  Jersev — it  would  inhibit  anvbodv  else  in  those  areas, 
or  areas  contiguous  to  them,  from  using  the  name, 

and  therefore,  your  right,  presumably,  all  over  the  coun¬ 
try.  And  Mr.  Marcus  says  the  company  is  prepared  to 
contest. 

Mr.  Margolius :  That  is  not  the  decision. 

The  Court:  I  don’t  know.  I  am  indicating  why  T  asked 
the  question  of  the  witness,  so  it  wouldn’t  appear  it  was 
asked  out  of  hand. 

Mr.  Euwer:  Will  you  mark  this  Exhibit  No.  24. 

(Circulation  data  of  Trade  Publications  was  marked 
Plaintiff’s  Exhibit  No.  24  for  identification.) 

Mr.  Euwer:  Exhibit  No.  24,  Circulation  data  of  trade 
publications  in  which  articles  concerning  plaintiff  Food 
Fair  stores,  have  appeared,  and  circulation  data  of  pub¬ 
lications  in  which  financial  information  concerning  plain¬ 
tiff  Food  Fair  Stores,  Inc.,  and - 

Mr.  Danzanskv:  By  whom  was  that  compiled? 

Mr.  Euwer:  This  was  compiled  by  the  Audit  Bureau  of 
Circulation,  and  the  date  is  August,  1948. 

Mr.  Margolius:  Who  supplied  the  list  of  names  of  pub¬ 
lications  ? 

Mr.  Euwer:  These  lists  of  names  refer  to  publications, 
not  all  of  them,  that  are  contained  in  the  exhibits  just  intro¬ 
duced,  which  contain  clippings. 

Mr.  Danzansky :  In  other  words,  that  is  a  compila- 

123  tion  of  your  previous  exhibits. 
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Mr.  Euwer:  This  is  circulation  data  with  respect  to  those 
clippings. 

Mr.  Danzanskv:  Who  prepared  that  piece  of  paper? 

Mr.  Euwer:  This  was  prepared  by  plaintiff. 

Mr.  Margolius:  We  object.  Your  Honor. 

The  Court:  Can’t  I  conclude  bv  general  information  that 
the  Court  presumably  is  in  possession  of,  that  the  Xew 
York  Times  has  a  circulation  of  respectable  character,  Xew 
York  Herald  Tribune,  and  other  metropolitan  newspapers, 
large  or  small?  Couldn’t  I  conclude  from  general  knowl¬ 
edge  that  I  at  least  presume  to  possess,  that  there  has 
been  rather  a  wide  circulation,  without  the  necessity  of 
proof  of  this  more  accurate  compilation  by  the  Audit  Bu¬ 
reau  which  is  engaged  in  that  business  primarily? 

Mr.  Euwer:  If  Your  Honor  will  so  conclude,  there  is 
certainly  no  need  for  this  exhibit,  and  I  will  withdraw  it. 

(Plaintiff’s  Exhibit  Xo.  24,  heretofore  marked  for  identi¬ 
fication,  was  withdrawn.) 

By  Mr.  Euwer : 

Q.  Mr.  Marcus,  I  will  ask  you  how  distribution  is  made 
within  your  company  from  central  warehouses  to  retail 
outlets.  A.  By  means  of  trucks. 

Q.  Do  those  trucks  bear  any  identifying  legend? 
124  A.  Yes,  they  are  all  inscribed  with  the  words  “Food 
Fair”  and  the  insignia,  the  tower. 

Q.  When  did  those  trucks  first  begin  to  bear  that  legend? 
A.  They  have  been  using  the  legend  in  some  form  or  other 
ever  since  we  have  been  operating  them. 

Q.  What  day  was  that?  A.  We  have  operated  our  own 
truck  since  19 — well,  I  suppose  it  is  1920. 

Q.  When  did  the  trucks  first  begin  to  bear  the  legend 
Food  Fair?  A.  In — shortly  after  the  opening  of  the  Balti¬ 
more  store — 1935. 

Q.  In  what  areas  have  these  trucks  gone?  A.  They  have 
covered  all  of  the  area,  and  the  highways  on  which  we 
were  located,  and  also  include  the  highways  which  these 
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trucks  traveled  in  picking  up  merchandise  from  vendors. 
It’s  been  a  usual  practice  to  do  backhauling  with  trucks  in 
order  to  reduce  the  cost  of  transportation.  Therefore,  these 
trucks  from  Baltimore  may  have  gone  to  Hagerstown  or 
Fredericksburg,  or  Frederick,  or  Westminster,  or  Cham- 
bersburg,  or  any  of  the  places  where  we  pick  up  canned 
goods — Hanover,  for  instance,  which  is  a  big  canning  cen¬ 
ter. 

Q.  Would  there  ever  be  occasion  for  them  to  come  into 
the  District  of  Columbia  or  Prince  Georges  or  Mont- 

125  gomerv  Counties,  Maryland?  A.  Since  1946  they 
have  been  coming  regularly  down  through  this  area 

in  delivering  to  the  Food  Lane  stores,  because  we  have  no 
Food  Lane  equipment,  we  only  have  Food  Fair  equipment. 

Q.  Where  are  the  Food  Lane  stores  located?  A.  We 
have  one  in  Mount  Rainier,  which  is  the  Marvland  side 
of  Washington,  and  one  in  College  Park,  which  is  also  on 
the  Maryland  side  of  Washington. 

Q.  Would  the  trucks  ever  have  occasion  to  come  into  the 
District  of  Columbia?  A.  Yes,  we  had  a  store  which  we 
just  recently  closed  in  Alexandria  and  the  trucks  went 
through  the  city  to  go  to  Alexandria. 

The  Court :  Mr.  Marcus,  where  was  the  Food  Lane  store 
or  stores  located?  Where  are  they  located?  There  are 
two  of  them,  aren’t  there? 

The  Witness:  There’s  two.  One  in  Mount  Rainier — 
that’s  Kaywood  Gardens.  It  is  right  outside,  I  think  it  is 
out  of  the  metropolitan  area. 

The  Court:  There  are  two  stores,  aren’t  there? 

The  Witness:  Yes. 

The  Court:  That’s  one,  what  is  the  other? 

The  Witness:  It’s  right  on  the  main  highway  at  College 
Park  in  front  of  the  Universitv  of  Marvland. 

126  The  Court:  When  were  those  stores  opened? 
The  Witness:  The  Mount  Rainier  store  was,  I 

think,  the  latter  part  of  ’46  or  early  ’47.  It  was  in  pur¬ 
chase.  We  had  another  one  over  in  Alexandria  that  we 


bought  in  1946.  Then  we  followed  it  with  the  one  in  Mount 
Rainier. 

The  Court :  If  you  felt  then  as  you  presumably  do  now, 
that  the  name  or  legend  “Food  Fair”  was  exclusively 
yours,  why  didn’t  you  grab  the  bull  by  the  horns,  so  to 
speak,  and  instead  of  using  the  words  “Food  Lane,”  use 
the  words  “Food  Fair,”  and  allow  the  defendants  to  bring 
suit? 

The  Witness:  Well,  there  were  several  reasons.  First, 
when  we — we  purchased  this  store  in  Alexandria.  I  hap¬ 
pened  to  buy  the  store.  I  didn’t  give  any  thought  to  using 
— this  is  my  own  personal  experience  that  I  am  expressing. 
I  bought  the  store.  I  didn’t  give  any  thought  to  using  any 
name  other  than  Food  Fair.  We  applied  for  a  beer  license, 
and  we  found  that  the  name  Food  Fair  was  registered, 
although  there  was  no  store  in  Virginia;  it  was  registered 
in  Virginia,  and  they  refused  to  grant  us  a  beer  license 
under  the  name  Food  Fair. 

The  Court :  The  name  Food  Fair  was  registered  in  Vir¬ 
ginia  with  whom  and  for  what  purpose? 

The  Witness:  With  the  state  or  the  court,  or  whatever, 
whoever  had  charge  of  the  issuance  of  these  licenses. 

The  Court:  It  must  have  been  the  state,  because 
127  they  have  state  control  of  the  sales  of  liquor  in  Vir¬ 
ginia.  'Who  registered  the  name  Food  Fair? 

The  Witness:  Evidently  the  defendants. 

Mr.  Margolius:  We  did.  Your  Honor. 

The  Court:  Well,  in  any  event,  you  didn’t  register  the 
name  Food  Fair? 

The  Witness :  No. 

The  Court:  So  you  went  to  make  an  application  for  a 
liquor  license,  and  you  found  that  somebody  had  been  there 
before  you? 

The  Witness:  That’s  right. 

The  Court:  And  with  the  name  Food  Fair? 

The  Witness:  That’s  right. 

The  Court:  Didn’t  you  think  it  sufficiently  important, 
in  so  far  as  you  were  about  to  go  into  business  in  Virginia, 
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to  find  out  at  that  time  and  at  that  place  who  was  usurp¬ 
ing  your  right  to  your  use  of  the  name  Food  Fair? 

The  Witness:  We  did.  At  that  time  we  were  already 
aware  of  the  situation,  but  I  raised  that  point  only  in 
direct  answer  to  your  question.  However,  of  a  more  major 
importance  to  us  was  the  fact  that  probably  whether  this 
incident  came  up  or  not,  in  reference  to  the  beer  license, 
we  would  not  have  used  “Food  Fair”  because  of  the  great 
amount  of  public,  or  advertising,  confusion  that  w’ould 
arise.  It  would  be  impossible  for  the  two  people  to 
128  advertise  “Food  Fair”  and  stay  in  business. 

The  Court:  But  here  is  the  name  that  you  people 
say  you  devised,  which  you  use,  which  has  become  synony¬ 
mous  in  the  area  in  which  you  operate  with  your  business, 
bv  virtue  of  a  secondarv  meaning  derived  from  its  use. 
You  opened  up  or  expected  to  open  up,  a  business  in  Vir¬ 
ginia.  You  want  to  sell  liquor.  You  are  going  to  use  the 
name  Food  Fair.  You  go  to  the  authorities,  and  you  scan 
the  record,  and  you  find,  much  to  your  consternation  and 
surprise,  that  somebody  else  has  been  there  before  you, 
whether  the  defendant  or  someone  up  to  this  point  un¬ 
known. 

Here  is  the  use  of  a  name  which  you  have  spent  thou¬ 
sands  of  dollars  on  to  indicate  to  the  public  it  is  primarily 
yours,  and  yet  you  did  nothing  about  it  in  the  State  of 
Virginia,  when  vou  were  confronted  with  the  fact,  bv  regis- 
tration  of  the  state  authorities,  that  somebody  else  was 
usurping  that  name. 

The  Witness:  Well,  that  isn’t  exactlv  the  facts  as  thev 
are. 

The  Court:  Well,  what  are  the  facts? 

The  Witness:  When  we  were  ready  to  open  this  store, 
and  we  were  aware,  fully  aware,  let  us  say,  of  the  situation 
at  that  time,  w*e  had  immediately  intended  bringing  liti¬ 
gation  into  the  picture. 

Now,  for  expediency  we  felt  it  would  not  be  justi¬ 
fiable  for  the  short  period  of  time  to  clear  this  up, 
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to  use  the  name  Food  Fair  and  cause  public  confusion 
greater  than  what  it  was. 

The  Court:  I  am  not  talking  about  the  use  of  the  name 

on  the  premises  which  you  were  about  to  purchase.  I  can 

verv  well  see  vour  difficultv  there.  It  would  cause  con- 
•>  » 

fusion,  and  in  addition  to  that  it  might  possibly  inhibit  the 
opening  up  of  the  premises  at  the  time  you  wanted  to 
open. 

I  am  merely  addressing  myself  to  this :  Apart  from  that, 
let's  assume  you  have  opened  the  premises  and  called  them 
anything  else  you  wanted  to  call  them  other  than  Food  Fair 
or  Food  Lane,  but  you  were  confronted  with  the  fact  that 
there  was  a  usurpation  of  the  name  which  you  considered 
to  be  primarily  yours. 

Now,  my  question  is:  Why  didn't  you  then  at  that  time, 
and  in  that  jurisdiction  raise  the  question  before  the  proper 
tribunal  as  to  who  had  a  right  to  use  the  name  ? 

The  Witness:  We  have  been  in  constant  litigation  at 
some  time  or  other  since  ’46. 

The  Court:  That  doesn’t  answer  my  question.  You  are 
a  very  shrewd  business  man.  My  question  is,  why  didn’t 
you  immediately  challenge  the  right  of  that  person  or  per¬ 
sons  or  corporation? 

The  Witness:  With  whom — you  mean  in  the  Virginia 
courts  ? 

130  The  Court:  In  the  Virginia  courts. 

Mr.  Euwer:  Your  Honor,  they  sued  us  over  the 
name  in  Virginia. 

The  Court:  Mr.  Euwer,  you  are  not  testifying. 

Mr.  Euwer:  No,  of  course,  I  am  not. 

The  Court:  If  that  is  a  fact,  I  assume  the  witness  will 
tell  me. 

The  Witness:  I  said  we  are  in  constant  litigation.  If 
you  want  details,  I  can  give  you  details. 

The  Court :  I  only  want  an  answer  to  my  question.  Here 
you  were  going  along  blissfully  with  the  name  Food  Fair, 
very  happy  about  it.  It  has  been  a  very  successful  use. 
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And  you  go  in  the  State  of  Virginia,  and  you  desire  to 
expand  your  business  in  Virginia.  You  are  about  to  buy 
a  store.  You  want  to  sell  liquor.  So,  naturally,  you  have 
to  get  permission  of  the  authorities  in  order  to  sell  liquor. 
So  you  go  to  the  authorities  and  running  down  the  names  of 
applicants  for  liquor  licenses,  much  to  your  consternation 
and  surprise,  you  find  someone  who  has  made  an  application 
in  the  name  of  Food  Fair. 

And  you  say,  well,  then,  as  far  as  that  was  concerned, 
and  in  relation  to  the  business  which  we  are  about  to  open, 
we  didn’t  want  to  have  confusion  in  advertising  and  all  of 
that  sort  of  thing,  so  we  called  the  new  business,  the  new 
store  in  Virginia,  by  another  name. 

131  But  now  my  question  is,  apart  from  that,  when  you 
were  faced  with  the  usurpation  of  your  name,  that 
you  had  spent  thousands  of  dollars  to  indicate  to  the  public 
was  primarily  yours,  to  be  identified  with  your  products  and 
with  your  activities,  why  didn’t  you  challenge  the  use  of  the 
name  by  whoever  was  using  it  in  the  State  of  Virginia  ? 

The  Witness:  We  did  challenge  the  use.  First  the  de¬ 
fendants,  present  defendants  tried  to  enjoin  us  from  using 
Food  Fair  products. 

The  Court:  I  don’t  want  to  interrupt  you — you  mean 
as  a  result  of  investigation  you  found  that  the  innocuous 
individuals — or,  rather,  the  individuals  who  were  hiding 
behind  the  innocuous  name,  Food  Fair,  and  registered  with 
the  Commonwealth  of  Virginia  with  respect  to  an  applica¬ 
tion  for  a  liquor  license,  were  the  defendants? 

The  Witness:  Yes. 

The  Court:  Well,  that’s  all.  And  you  challenged  the 
use  of  the  name  then  in  the  Virginia  courts? 

The  Witness:  Not  in  Virginia  courts,  no.  We  had  an 
F.  T.  C. — we  took  it  to  the  F.  T.  C. 

The  Court:  F.  T.  C.? 

Mr.  Burroughs:  Federal  Trade  Commission. 

The  Court:  Federal  Trade  Commission — F.  T.  C. 
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Bv  Mr.  Euwer: 

m 

Q.  Mr.  Marcus,  did  you  open  a  store  in  Virginia  as 

132  the  result  of  your  purchase  of  the  property?  A.  Yes, 
we  opened  the  Food  Lane. 

Q.  Did  you  use  the  Food  Fair  name  in  that  store?  A. 
Yes,  we  used  it  on  all  the  products  we  generally  used  it — 
butter  and  eggs,  canned  goods. 

Q.  Was  there  litigation  subsequent  to  that?  A.  Yes. 

Q.  What  happened  to  that  litigation  ? 

The  Court:  I  would  like  to  know  who  the  parties  were. 
I  know  who  one  of  the  parties  was. 

Bv  Mr.  Euwer: 

•» 

Q.  Who  were  the  parties  to  the  litigation?  A.  Same 
parties  that  are  involved  that  we  are  now,  presently,  suing, 
or  whatever  you  call  it. 

The  Court:  What  happened? 

Mr.  Margolius:  And  we  brought  the  lawsuit. 

The  Witness:  Yes. 

The  Court:  What? 

The  Witness:  They  brought  the  lawsuit. 

The  Court :  Who  won  the  lawsuit  ? 

The  Witness:  They  dropped  it,  I  think. 

Mr.  Margolius:  It  was  dismissed  with  the  understanding 
of  the  parties  that  they  not  use  the  name  Food  Fair  on  the 
front  of  their  stores. 

Bv  Mr.  Euwer: 

133  Q.  Was  there  any  understanding  between  the  par¬ 
ties  with  any  use  of  the  name  Food  Fair,  Mr.  Marcus  ? 

A.  Not  to  my  knowledge. 

The  Court:  Mr.  Marcus,  where  was  the  suit  brought, 
was  it  brought  before  the  Federal  Trade  Commission  or 
before  a  Virginia  court? 

The  Witness:  I  think  they  will  have - 

Mr.  Burroughs:  The  suit  that  Mr.  Marcus  is  referring 
to  was  brought  in  the  State  Court  in  Virginia. 

The  Court :  By  which  parties  ? 
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Mr.  Burroughs:  Plaintiff  and  defendant. 

The  Court:  Just  the  reverse  of  the  parties  here? 

Mr.  Burroughs:  Yes.  This  case  came  into  the  office 
some  time  in  1947,  I  think  it  was.  At  that  time  we  took 
the  matter  up  with - 

Mr.  Margolius:  I  don’t  think  he  ought  to  testify  while 
the  witness  is  on  the  stand. 

The  Court:  Mr.  Marcus,  it  is  time  for  the  morning 
recess,  with  a  minute  to  go.  We  will  let  you  step  down. 
You  gentlemen  come  to  the  bench. 

(The  following  discussion  took  place  at  the  bench:) 

The  Court:  All  I  am  trying  to  find  out  is  who  sued  who 
and  what  the  result  was. 

Mr.  Margolius:  In  the  State  of  Virginia,  if  I  may  give 
Your  Honor  the  picture  which  will  be  developed,  at 
134  the  time  that  the  Food  Lane  store  was  opened,  at 
the  time  that  the  plaintiff  in  this  case,  Philadelphia 
Food  Fair  became  interested  in  opening  a  store  in  Virginia, 
Food  Fair  of  Virginia,  Inc.,  which  is  a  wholly-owned  sub¬ 
sidiary  of  the  defendant  company  here - 

The  Court:  That  is,  of  your  client? 

Mr.  Margolius:  Yes,  chartered  under  the  laws  of  Vir¬ 
ginia,  under  that  name — was  operating  two  stores  openly 
and  visablv. 

w 

I  argue  with  what  Mr.  Marcus  says,  that  they  just  had 
a  charter;  it  was  open  and  operating,  and  they  had  a  license 
from  the  ABC  Board  to  sell  beer. 

At  that  time,  when  they  came  in,  they  opened  under  the 
name  Food  Lane,  with  full  knowledge  of  all  the  facts.  We 
were  content  to  go  along  that  way  until  they  started  selling 
some  of  these  packaged  goods,  with  the  name  Food  Fair 
on  their  eggs  and  so  forth,  still  using  only  Food  Lane,  which 
we  were  content  with.  At  that  time  we  did  not  represent 
these  people,  the  defendants;  they  obtained  counsel,  they 
went  and  filed  suit,  and  enjoined  the  defendant,  Big  Bear, 
which  is  what  their  corporate  subsidiary  name  was,  oper¬ 
ating  as  Food  Lane. 
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The  Court:  I  asked  about  Big  Bear  yesterday. 

Mr.  Margolius:  They  bought  Big  Bear  out  in  ’44.  That 
is  the  seventh  tenacle  of  the  octopus  that  bought  the 

135  Big  Bear. 

The  Court:  What  happened?  Where  was  the  suit 
brought? 

Mr.  Margolius:  In  the  Circuit  Court  of  Virginia. 

The  Court :  In  Alexandria  ? 

Mr.  Margolius:  That’s  right.  The  purpose  of  that  suit 
was  on  our  part,  nothing  from  them,  to  keep  them  from 
selling  these  packaged  goods,  not  to  use  the  name,  because 
they  weren’t  using  it,  they  had  given  it  up.  Thereafter,  as 
far  as  we  can  gather,  and  this  is  the  difficult  part  of  it,  the 
suit  was  dismissed  without  prejudice  to  either  party  to 
come  in  to  continue  the  suit. 

Mr.  Euwer:  Dismissed  by  the  plaintiff. 

Mr.  Margolius:  By  consent,  that’s  what  it  was,  with  an 
understanding  that  the  Food  Fair,  as  we  get  it — this  is 
what  we  have  difficulty  establishing  because  of  the  fact 
that  we  are  in  as  lawyers  now  and  there  were  other  lawyers 
then.  I  understand  from  Mr.  Euwer,  they  don’t  know 
exactly  what  happened,  either. 

The  Court:  What  happened? 

Mr.  Burroughs:  In  the  meantime,  this  case  came  into 
the  office,  and  we  took  it  up  with  the  Federal  Trade  Commis¬ 
sion.  We  filed  a  complaint,  which  of  course  is  a  matter 
of  record  there.  We  submitted  lengthy  briefs.  We  had 
numerous  conferences.  And  after  holding  it  for  a  number 
of  months,  they  concluded  that  there  was  not  suffi- 

136  cient  public  interest  to  justify  the  Federal  Trade 
Commission  going  after  it,  and  we  then  immediately 

filed  this  suit  here. 

The  Court:  What  happened  to  the  suit  in  Virginia? 

Mr.  Burroughs:  I  don’t  know,  sir. 

Mr.  Euwer:  I  don’t  know.  All  I  know,  it  was  dismissed. 

Mr.  Danzansky:  Dismissed  without  prejudice. 

Mr.  Margolius:  And  they  made  no  countersuit. 

The  Court:  We  will  reconvene  at  11:32. 
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(Following  brief  recess:) 

Mr.  Euwer:  Will  you  mark  this  as  Exhibit  No.  24,  please. 

The  Deputy  Clerk:  I  have  marked  one  as  24,  and  it  was 
withdrawn.  Number  25. 

(Registered  trademark  Food  Fair  was  marked  Plaintiff’s 
Exhibit  No.  25  for  identification.) 

Mr.  Euwer:  Exhibit  No.  25  is  the  registered  trademark 
Food  Fair  for  butter  and  eggs,  issued  to  the  plaintiff  April 
4,  1939,  which  we  now  offer. 

Mr.  Margolius:  We  object  on  the  grounds  it  was  never 
used  in  this  market  prior  to  the  time - 

The  Court:  This,  of  course,  wouldn’t  be  strictly  rele¬ 
vant  for  two  reasons:  First  of  all,  it  relates  to  a  specific 
item  or  commodity,  and  secondly,  it  is  issued  to  Union 
Premier  Food  Stores,  Inc.  If  vou  offer  it  merelv  for  the 
general  purpose  to  show  the  evolution  of  the  idea  with 
reference  to  Food  Fair,  all  right. 

137  Mr.  Euwer:  We  offer  it  for  that  purpose,  and  also 
for  the  purpose  of  secondary  meaning  in  that  it  was 
used  on  these  commodities. 

The  Court:  It  was  sold  on  a  particular  commodity,  but 
not  with  reference  to  a  market,  as  counsel  for  the  defendant 
has  said. 

Mr.  Euwer:  It  was,  of  course,  used  in  the  market  in 
connection  with  Food  Lane  stores.  These  items  were  sold 
under  that  name  in  this  market  in  those  stores. 

The  Court:  I  don’t  think,  Mr.  Euwer,  it  is  in  any  way 
important,  but  I  defer  to  your  view  in  the  matter,  and  I 
will,  for  that  reason,  with  the  limitation  indicated,  permit 
it  to  be  introduced. 

(Plaintiff’s  Exhibit  No.  25,  hertofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

Mr.  Euwer:  Will  you  mark  this  as  Plaintiff’s  No.  26. 

(Copies,  Food  Fair  Star  were  marked  Plaintiff’s  Exhibit 
No.  26  for  identification.) 
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Mr.  Euwer:  Plaintiff's  Exhibit  No.  26  are  sample  copies 
of  the  Food  Fair  Star,  a  monthly  employee  magazine,  which 
had  its  first  issue  in  1944,  and  a  copy  of  the  exchange  list 
of  the  Food  Fair  store,  which  is  a  list  of  those  individuals 
and  organizations  to  whom  this  publication  is  mailed,  in 
addition  to  the  employees  of  the  plaintiff. 

Mr.  Margolius:  We  object. 

13S  The  Court:  Same  objection,  same  ruling. 

Mr.  Danzanskv:  Not  onlv  that,  if  Your  Honor 
pleases,  but  there  is  no  indication  that  that  list  was  the 
same  list  that  was  used  in  1944 — the  exchange  list,  that  is. 
That  is  the  present-day  list,  as  we  understand  it. 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  do  you  know  what  is  the  date  that  this 
mailing  list  was  compiled  ?  A.  I  don’t  know  the  exact  date. 
The  mailing  lists  came  into  effect  with  the  issuance  of  the 
first  issues,  but  as  with  all  mailing  lists,  there  are  additions 
from  time  to  time,  so  I  could  not  say  that  all  of  those  were 
on  at  the  original  issuance. 

Mr.  Danzanskv:  That  is  the  present-day  list  that  is 
attached  to  Exhibit  Xo.  26,  is  that  correct  ? 

The  Witness:  I  don’t  know.  I  haven’t  checked  that. 

Mr.  Euwer:  I  am  informed  that  this  list  is  two  or  three 
years  old.  It  is  not  the  original  list.  I  will  offer  it  as 
Plaintiff’s  Exhibit  Xo.  26. 

(Plaintiff’s  Exhibit  Xo.  26,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

Mr.  Margolius:  We  object  to  it. 

The  Court:  Same  objection,  same  ruling. 

Mr.  Euwer:  Will  you  mark  this  Xo.  27. 

(Group  of  labels  was  marked  Plaintiff’s  Exhibit  Xo.  27 
for  identification.) 

139  Mr.  Euwer:  Exhibit  Xo.  27  consists  of  sample 
labels  and  a  butter  and  egg  carton,  indicating  the 
name  “Food  Fair,”  or  “Food  Fair  Stores,”  on  each  item, 
and  employed  by  the  plaintiff  in  their  stores. 
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Mr.  Margolius:  There  again,  Your  Honor,  we  do  not 
know  when  these  were  created  or  used.  They  are  not  used 
in  this  area. 

The  Court:  I  am  assuming  on  the  basis  of  the  other 
exhibits  of  a  similar  character,  that  have  been  introduced 
subject  to  limitations  indicated  by  the  Court,  that  they 
have  been  created  and  used  after  the  critical  date  of  1935. 
How  immediately  after,  how  late  after,  I  don’t  know. 

Mr.  Margolius:  In  other  words,  the  critical  date,  as 
I  understand  the  issue,  Your  Honor,  in  this  case,  in  addi¬ 
tion  to  who  used  what  first,  is  what  did  what  mean  in  a 
given  market  first.  And  our  contention,  of  course,  is  that 
this  could  mean — actually  in  the  Washington  market  this 
could  mean  us,  that  is  our  position. 

The  Court:  If  it  could  mean  you,  why  not  let  it  go  in? 

Mr.  Margolius:  As  such,  I  have  no  objection,  because 
it  is  being  sold,  and  we  are  going  to  prove  that  as  part 
of  our  case,  that  they  are  selling  Food  Fair  merchandise 
in  Washington. 

The  Court:  Then  you  offer  it,  too. 

Mr.  Margolius:  I  am  going  to. 

140  The  Court:  I  will  take  it. 

(Plaintiff’s  Exhibit  Xo.  27,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  when  did  the  plaintiff  first  begin  to  use 
those  labels?  A.  We  began  using  Food  Fair  butter  and  egg 
labels  back  in  1936.  We  registered  them  I  think,  some  time 
in  1938  after  we  had  use  of  them. 

The  Court:  Do  you  mean  to  say  that  these  particular 
labels,  as  represented  in  this  exhibit,  Plaintiff’s  Exhibit 
Xo.  27,  with  reference  to  butter,  and  with  reference  to  eggs, 
were  used  in  1936  ? 

The  Witness:  Xot  those  paticular  cartons.  They  are 
later  models  of  the  original  name  carton. 

The  Court:  Did  }’ou  use  “Food  Fair”  on  cranberrv 
sauce  in  1936,  and  applesauce,  pork  and  beans? 


106 


The  Witness:  No,  we  have  no  label,  “Food  Fair/’  on 
those. 

The  Court:  You  have  got  “Fyne  Taste.” 

The  Witness:  The  brand  was  “Fyne  Taste.” 

The  Court:  Why  does  this  come  into  the  picture,  Mr. 
Euwer? 

Mr.  Euwer:  The  label  shows  it  is  distributed  by  Food 
Fair  Stores. 

141  The  Court:  Food  Fair  Stores,  Inc.,  Philadelphia, 
Pa.  All  right. 

Mr.  Euwer:  I  wonder  if  I  might  add  to  that  exhibit, 
Your  Honor - 

By  Mr.  Euwer: 

Q.  Will  you  identify  this,  Mr.  Marcus?  A.  Yes,  this  is 
an  earlier  model,  or  earlier  edition  of  our  Food  Fair  butter 
carton. 

Q.  And  this  is  what,  Mr.  Marcus?  A.  This  is  also  an 
earlier  edition  of  our  Food  Fair  butter  carton,  and  this 
probably  is  close  to  being  one  of  the  first  used,  because  we 
still  use  Union  Premier  on  this  in  spite  of  the  fact  that  it 
was  Food  Fair  brand. 

Mr.  Euwer:  May  these  be  included  as  part  of  our  Ex¬ 
hibit  Xo.  27. 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  do  you  know  whether  or  not  your  name, 
or  the  name  Food  Fair,  in  connection  with  the  plaintiff,  was 
known  to  suppliers  in  this  area  ?  A.  Yes. 

Q.  To  approximately  what  number  of  suppliers  is  your 
name  known,  and  how  is  it  known  to  them? 

Mr.  Margolius:  Objection,  if  the  Court  please. 

The  Court:  How  can  he  possibly  know  that? 

By  Mr.  Euwer: 

142  Q.  Who  do  you  deal  with  in  the  Washington  and 
Baltimore  area?  A.  We  deal  with  many  vendors 

in  these  areas,  practically  anyone  that  manufactures  any- 
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thing.  I  can’t  give  you  exact  names,  of  course,  without 
reference  to  our  accounting  records,  but  we  do  business 
with  anyone  that  sells  the  products  that  we  use  within  the 
areas,  or  who  manufacture  products  of  national  names. 

Q.  Mr.  Marcus,  did  the  plaintiff  at  any  time  ever  take 
any  action  with  respect  to  finding  locations  in  the  District 
of  Columbia.  A.  Yes,  we  have  been  constantly  seeking  lo¬ 
cations  in  Washington  and  surrounding  communities  since 
we  opened  our  Baltimore  store.  We  first — we  had  our  first 
negotiations  in  1936.  It  was  the  site  of  the  present  Giant 
Market  on  Bladensburg  Road.  We  negotiated  for  that 
property  with  the  Hechinger  estate,  if  I  recall,  and  didn’t 
consummate  the  deal. 

Afterwards,  the  Giant  acquired  that  location.  I  think 
that  was  our  first  attempt  to  enter  this  field. 

Since  that  time  we  have  constantly  searched  for  locations 
within  the  confines  of  our  policy  limitations  on  acquisitions 
of  that  kind. 

In  the  latter  part  of  1940,  I  think  it  was,  we  attempted 
to  acquire  the  Giant  chain,  and  we  had  the  deal  com- 
143  pletely  consummated,  to  our  thinking,  but  before  the 
money  was  paid,  evidently  someone  changed  their 
mind,  and  the  deal  did  not  go  through. 

At  that  time  the  Giant  had  five  stores — four  or  five 
stores — in  this  area.  And  in  order  to  facilitate  our  coming 
into  the  area,  we  had  negotiated  that  deal. 

The  Court:  Have  you  ever  attempted  to  negotiate  a 
deal  with  the  defendants? 

The  Witness:  Yes.  There  was  a  deal  brought  to  our 
attention  by  an  outside  interest,  I  think  in  the  latter  part 
of  ’45  or  early  ’46,  and  at  that  time  we  inspected  their 
stores  and  negotiated. 

The  Court:  What  happened  to  that  deal? 

The  Witness:  That  deal  was  accepted  in  our  Philadelphia 
offices  by  the  defendants,  but  they  changed  their  mind 
between  Saturday  and  Monday,  on  the  purchase  price. 

(Discussion  off  the  record.) 
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By  Mr.  Euwer: 

Q.  Did  there  come  a  time,  Mr.  Marcus,  when  the  plain¬ 
tiff  opened  stores  in  Prince  Georges  County,  Maryland, 
and  Alexandria,  Virginia.  A.  Yes. 

Q.  How,  if  at  all,  was  the  name  Food  Fair  used  in  con¬ 
nection  with  those  stores?  A.  It  was  used  on  the 

144  sale  of  private  label  merchandise. 

Q.  Did  the  plaintiff  seek  to  expand  into  the 
Washington  market?  A.  Because  it,  in  our  minds,  it’s 
a  natural  area  of  expansion.  If  1  may  go  back  to  show  you 
our  expansion  policy,  at  one  time,  or  at  the  beginning  of 
our  expansion  of  our  chain,  we  had  thought  that  due  to  the 
tremendous  areas  that  these  stores  drew,  and  the  large  size 
with  the  parking  facilities,  that  you  could  only  place  one 
store  in  a  fifty  or  sixty-mile  area.  And  our  original  expan¬ 
sion  program  was  based  on  that  premise. 

We  opened  one  store  in  ’33  in  Harrisburg,  and  the  second 
store  was  sixtv  miles  awav,  in  Beading.  The  third  store 
was  35  miles  away,  in  York,  and  the  fourth  store  was  12 
miles,  at  Columbia,  and  the  fifth  one  was  85  miles  away, 
in  Allentown.  We  never  gave  a  thought  to  the  fact  that 
you  could  put  more  than  one  store  in  a  community. 

We  knew  we  were  drawing  anywhere  from  25  to  50  miles 
in  these  stores.  When  we  moved  into  Baltimore  in  1935, 
again  we  opened  one  store,  not  knowing  whether  we  would 
ever  have  seventeen  stores  in  that  town.  Baltimore  is 
onlv  35  or  40  miles  from  Washington.  Therefore,  imme- 
diately  after  we  opened  the  Baltimore  store,  we  began 
looking  in  Washington,  because  it  was  the  natural  sequence 
of  our  type  of  expansion.  A  hundred-mile  jump  from 

145  Harrisburg  to  Philadelphia,  in  one  jump,  one  step, 
seemed  to  be  nothing,  to  us.  And,  likewise,  we  went 

then  from  Philadelphia  to  Coatesville,  and  Coatesville  to 
Lancaster,  in  35  to  40  mile  stages.  Therefore,  Washington, 
without  any  question,  was  a  natural  point  of  expansion 
for  our  organization. 
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Q.  Mr.  Marcus,  did  there  come  a  time  when  the  plain¬ 
tiff  learned  that  the  defendant  was  using  the  name  Food 
Fair?  A.  Yes,  it  came  to  our  attention  in,  some  time  in 
1936,  that  there  was  a  small  store,  not  the  type  that  we  were 
operating,  that  was  using  the  name  Food  Fair. 

Q.  Did  you  do  anything  about  it? 

Mr.  Margolius:  I  want  to  object  to  the  last  answer,  if 
the  Court  please,  and  move  that  it  be  stricken,  unless  this 
witness  can  say,  because  he  went  more  than  simply  de¬ 
scribing  yes  or  no  in  giving  a  year;  he  added  something 
to  it. 

The  Court:  Read  the  question  and  the  answer. 

(The  question  and  answer  above  were  read) 

Mr.  Margolius:  I  want  to  move  that  that  be  stricken 
unless  this  witness  can  say  that  he  knew  that  from  personal 
knowledge,  and  not  something  that  was  told  to  him.  Be¬ 
cause  he  attempted  to  describe  the  type  of  store  that  came 
to  his  attention.  I  think  the  fact  of  the  matter  is  that  this 
witness  did  not  know  anything  about  that  store,  person¬ 
ally. 

Mr.  Euwer:  I  think  he  should  be  permitted  to  testify  to 
what  came  to  his  attention  as  a  corporate  official  of 
146  the  plaintiff. 

The  Court:  Well,  as  I  said  yesterday,  you  have 
been  with  them  twenty  years,  have  you  ? 

The  Witness:  Twenty-three  years. 

The  Court:  It  is  almost  in  the  nature  of  the  matter  of 
pedigree.  By  analogy  it  is  akin.  However,  I  will  say 
this,  that  in  1936  the  operation  of  the  organizations  today 
known  as  Food  Fair,  Inc.,  is  that  of  Union  Premier. 

Mr.  Euwer:  Even  so,  Your  Honor,  there  are  many  cases 
where  tradenames  are  claimed,  which  are  owned  by  cor¬ 
porate  names  that  are  entirely  different. 

The  Court :  I  understand  that  Food  Fair  could  be  used  on 
certain  products  to  identify  it  as  a  product  of  the  corpora¬ 
tion,  Union  Premier,  but  that  is  not  the  issue,  strictly, 
here.  The  issue  here  is  that  the  corporate  enterprise  itself 


110 


claims  secondary  usage,  identifying  the  secondary  usage 
with  the  activities  of  the  corporation,  namely,  the  use  of 
Food  Fair,  not  with  respect  to  any  individual  product  or 
commodity  but  with  respect  to  the  over-all  operation  of  the 
corporation.  Isn't  that  correct? 

Mr.  Euwer:  That  is  correct. 

The  Court:  I  don't  think  it  is  helpful.  I  won't  exclude 
it,  with  that  observation. 

By  Mr.  Euwer: 

Q.  Mr.  Marcus,  after  you  learned  that  the  name 

147  was  being  used  in  the  District  of  Columbia,  was 

investigation  made?  A.  At  that  time - 

Mr.  Margolius:  At  what  time,  please. 

The  "Witness:  1936. 

The  Court:  Of  course,  his  knowledge  is  personal? 

The  Witness:  Mv  knowledge  is. 

The  Court:  Or  is  what  you  know  generally  with  respect 
to  the  activities  of  the  corporation? 

The  Witness:  It’s  what  I  know  generally,  corroborated 
with  our  records. 

The  Court:  What  is  that? 

The  Witness:  Corroborated  with  our  records.  What  I 
know  generally  with  our  records. 

The  Court:  I  don’t  think  your  records — I  say  this  paren¬ 
thetically,  advisedly — help  you  with  reference  to  the  ques¬ 
tion  that  has  just  been  asked. 

Mr.  Euwer:  I  will  withdraw  the  question  and  ask  an¬ 
other,  Your  Honor. 

By  Mr.  Euwer: 

Q.  Did  the  plaintiff  write  a  letter  to  the  defendant  in 
connection  with  the  use  of  the  name?  A.  Yes. 

Mr.  Euwer:  Will  you  mark  this  Plaintiff’s  No.  28  for 
identification. 

148  (Photostatic  copy  of  letter  signed  George  Fried- 
land,  marked  Plaintiff’s  Exhibit  No.  2S  for  identifi¬ 
cation.) 
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By  Mr.  Euwer: 

Q.  Mr.  Marcus,  I  show  you  Plaintiff’s  No.  28  for  identi¬ 
fication,  and  ask  you  if  you  can  identify  this  exhibit.  A. 
This  is  a  letter  written  over  the  signature  of  George  Fried- 
land  calling  attention  to  Food  Fair,  1420  Seventh  Street, 
X.  W.,  in  Washington,  that  the  name  Food  Fair  is  our 
property,  meaning  Union  Premier,  and  is  so  registered  in 
the  State  of  Maryland,  and  in  the  District  of  Columbia. 

Q.  This  document  attached  to  the  first  page  is  what? 
A.  This  is  an  aswer  to  the  aforementioned  letter  written 
by  Welch,  Daily,  and  Welch,  who,  according  to  this — we 
don’t  know  who  they  are.  They  answered  the  letter  that 
we  sent,  stating  that  they  didn’t  agree  with  us. 

Mr.  Margolius:  Don’t  you  have  the  original  letter  that 
you  received?  This  is  a  photostat  of  a  copy  that  we  fur¬ 
nished  vou. 

* 

Mr.  Burroughs:  I  thought  you  weren’t  going  to  make 
any  objections  on  the  ground  of  the  form  of  proof. 

Mr.  Margolius:  We  are  not.  We  would  like  to  see  the 
original. 

Mr.  Euwer:  I  offer  this  as  Plaintiff’s  Xo.  28. 

(Plaintiff’s  Exhibit  Xo.  2S,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

149  By  Mr.  Euwer : 

Q.  What  next,  Mr.  Marcus,  did  you  personally 
learn  of  the  use  bv  defendants  of  the  name  in  the  District 
of  Columbia  ?  A.  It  was  in  1944  at  the  Supermarket  Insti¬ 
tute  convention  in  Chicago,  I  think,  at  which  time  there 
seemed  to  be  some  confusion  caused  in  the  various  corri¬ 
dors  of  the  convention  by  seeing  too  many  people  from 
Food  Fair. 

Mr.  Margolius:  You  mean  you  were  confused? 

The  Witness :  Xo,  no,  I  say  there  was  confusion  caused. 
Several  manufacturers  approached  us  and  said - 

Mr.  Margolius :  I  object. 

The  Court:  Of  course,  that  would  be  probably  hearsay, 
so  that’s  excluded. 
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Bv  Mr.  Euwer: 

w 

Q.  Did  there  come  a  time  when  you  saw  the  defendants 
or  the  officers  of  the  defendant  at  the  convention?  A.  Yes, 
we  met  the  two  Siegel  boys. 

Q.  "What  was  there  about  the  defendants  that  led  you 
to  believe  that  they  were  using  the  name?  A.  They  were 
wearing  badges  with  the  name  Food  Fair. 

Q.  What  action,  if  any,  did  you  take  at  that  time  with 
respect  to  that?  A.  We  spoke  to  them.  There  was  two 
of  us  together  at  the  time.  We  spoke  to  them  about  it.  I 
don't  recall  what  the  exact  conversation  was. 

150  The  Court:  In  this  exhibit,  Plaintiff’s  Exhibit  No. 

2S,  the  letter  addressed  to  Food  Fair,  1420  Seventh 
Street,  N.  W.,  from  Union  Premier  Stores,  Inc.,  signed  by 
George  Friedland,  vice  president,  I  note  this  language,  sec¬ 
ond  paragraph : 

“The  name  Food  Fair  is  our  property  and  so  registered 
in  the  State  of  Maryland  and  the  District  of  Columbia.” 
The  date  of  the  letter  was  April  7,  1936. 

Was  there  a  registering  in  the  District  of  Columbia  with 
reference  to  the  Food  Fair? 

Mr.  Euwer:  Yes,  sir. 

The  Court:  Is  there  a  copy  in  evidence? 

Mr.  Euwer:  I  don’t  have  it. 

The  Court:  What  was  the  nature  of  the  registration  in 
the  District  of  Columbia? 

The  Witness:  We  registered  the  corporate  name  after 
we  filed  in  Baltimore,  if  I  recall  correctly;  we  also  filed 
in  Washington  at  the  same  time. 

The  Court:  What  you  mean  to  say,  then,  is  that  this 
observation,  this  second  paragraph,  is  not  quite  correct. 
What  you  did  so  is  you  registered  as  a  foreign  corporation 
in  the  District  of  Columbia  for  the  purpose  of  doing  busi¬ 
ness  there. 

The  Witness:  That’s  right. 

The  Court :  Then  what  you  presumably  did,  if  my  recol¬ 
lection  of  the  evidence  is  correct,  you  registered  the  Mary- 
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151  land  corporation,  which  was  formed  in  1935,  as  a 
possible  doer  of  business  in  the  District  of  Columbia 

in  1936. 

The  Witness:  That’s  right.  I  think  we  registered  the 
latter  part  of  ’35  in  Washington. 

The  Court:  In  any  event,  it  was  the  Maryland  corpora¬ 
tion  that  you  registered,  and  you  registered  not  as  the 
possesser  of  the  words  “Food  Fair,”  but  as  a  corpora¬ 
tion  named  “Food  Fair,  Inc.,”  of  Maryland,  prospectively 
about  to  do  business  in  the  District  of  Columbia. 

The  Witness:  That’s  right. 

By  Mr.  Euwer: 

Q.  With  respect  to  the  period  ’36  to  1944,  what  action, 
if  any,  did  the  plaintiff  take  with  respect  to  use  by  the 
defendant  of  the  name.  A.  When  this  was  first  called  to 
our  attention  in  ’36  and  we  wrote  the  letter  and  received 
a  reply,  there  seemed  to  be  no  activity  from  ’36  on  to 
these  later  vears,  and  what  I  mean  bv  no  activitv  is  that 
we  haven’t  received  anv  word  of  additional  Food  Fairs 
being  opened.  So  we  assumed  that  the - 

Mr.  Margolius:  Excuse  me,  Mr.  Marcus,  I  don’t  want  to 
interrupt  your  testifying,  but  may  I  have  who  “we”  is? 

The  Court:  I  should  think  so. 

The  Witness :  I  am  discussing  the  plaintiff,  or  the  operat¬ 
ing  part  of  our  organization. 

152  Mr.  Margolius:  Does  this  involve  you  personally? 

The  Witness:  Yes,  this  involves  me  personally. 

We  had  received  no  word  of  additional  Food  Fair  stores 
being  opened  in  Washington,  and  in  as  much  as  this  one 
store  was  a  store  of  very  minor  nature,  in  our  opinion,  we 
did  not  press  the  issue  any  further,  especially  in  view  of 
the  fact  that  the  present  defendants  were  opening  other 
stores  during  this  interim  under  different  names,  which  ap¬ 
peared  to  us,  it  was  our  assumption,  that  they  were  not 
going  to  use  the  Food  Fair  name  any  further.  Therefore, 
we  took  no  further  action  during  those  years. 
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The  startling  revelation  to  us,  of  any  growth  of  Food 
Fair,  came  in  1944,  when  we  ran  into  this  confusion  angle 
in  this  convention,  Then  on  further  investigation  we  found 
that  there  were  several  more  stores  had  been  added  in  the 
’forties,  and  the  major  expansion  has  been  in  the  latter 
vears,  from  ’4S  to  ’51. 

v  7 

Mr.  Euwer:  You  may  examine. 

•  **•*•**#• 

153 

Clyde  Byrne  Cooper 

was  called  as  a  witness  by  counsel  for  the  plaintiff,  and 
being  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows  : 

Direct  examination. 

By  Mr.  Burroughs: 

Q.  State  your  full  name,  please.  A.  Clyde  Byrne  Cooper. 
Q.  Where  do  you  live  ?  A.  450S  Preston  Street,  Bladens- 
burg,  Maryland. 

Q.  What  is  your  occupation?  A.  Groceiy  clerk. 

Q.  For  whom  do  you  work?  A.  Safeway. 

Q.  Are  you  acquainted  with  the  defendant  in  this  case, 
the  Square  Deal  Market  Company?  A.  I  have  worked  for 
them. 

Q.  When  and  how  often  did  you  work  for  them?  A. 
Well,  around  1933,  1935,  I  think  I  quit  and  came 

154  back  a  previous  date,  about  a  year  or  so  later. 

Q.  Let  us  see  if  we  can  fix  this,  you  think  1933? 
A.  I  know  in  1935  is  when  I  quit. 

Q.  And  you  haven’t  been  to  work  for  them  since?  A. 
No,  sir. 

Q.  On  the  three  previous  occasions  you  worked  there, 
it  was  prior  to  1935?  A.  Bight. 

Q.  About  what  time  did  you  leave  their  employment  in 
1935?  A.  It  was  around  Christmas  time,  December. 

Q.  In  which  store  were  you  employed?  A.  New  York 
Market,  1420  Seventh  Street. 
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Q.  1420  Seventh  Street?  A.  Yes,  sir. 

Q.  Northwest.  Mr.  Cooper,  do  you  recall  what  organi¬ 
zation,  if  any,  was  occupying  1422  Seventh  Street  when 
you  left  the  employment  of  the  Square  Deal  Market  Com¬ 
pany?  A.  The  American  Stores. 

Q.  How  long  had  you  worked  at  the  1420  Seventh  Street 
prior  to  your  leaving  the  last  time?  A.  Oh,  I  guess  about 
a  year  and  a  half. 

Q.  At  that  time  what  was  that  store  known  as?  A.  New 
York  Market. 

Q.  Was  there  any  other  name  given  to  it,  so  far 

155  as  you  know?  A.  No,  sir. 

Q.  Was  there  any  sign  on  that  store  prior  to  De¬ 
cember  of  1935,  other  than  New  York  Market?  A.  If  there 
was,  I  didn’t  see  it. 

Q.  Directing  your  attention  to  the  latter  part  of  1935, 
did  you  ever  hear  of  the  Food  Fair  Store  in  Baltimore? 
A.  There  was  lots  of  talk  about  the  Food  Fair  Store  open¬ 
ing  up,  and  it  aroused  Mr.  Pisner’s  curiosity  so  much  he 
took  a  trip  over  to  Baltimore  to  see  it. 

Q.  Tell  us  this.  Who  was  Mr.  Pisner  ?  A.  He  was  presi¬ 
dent  of  the  concern  at  that  time. 

Q.  President  of  the  concern,  which  is  this  market,  the 
Square  Deal  Market  Company?  A.  Yes. 

Q.  Do  you  know  when  it  was  you  first  heard  of  the  open¬ 
ing  of  this  Food  Fair  Store  in  Baltimore?  A.  That  I 
wouldn’t  like  to  say,  sir. 

Q.  Would  it  be  a  month  or  two  before  you  left?  A.  Oh, 
yes.  It  was  around  in  that  neighborhood.  I  wouldn’t  like 
to  state  no  specific  date. 

Q.  Did  there  come  a  time  when  the  Square  Deal  Market 
Company  moved  over  into  1422  while  you  were  employed 
by  them  ?  A.  That  I  don ’t  remember,  sir. 

Q.  Do  you  know  whether  the  American  Stores 

156  moved  out  of  1422  before  Christmas  of  1935?  A. 

Thev  moved  out  in  December  of  1935.  It  was  around 
* 

December,  1935,  the  last  week  of  November  or  December. 
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Q.  You  were  still  working  for  the  Square  Deal  Market 
at  1420?  A.  That  is  right. 

Q.  What  were  your  duties  at  1420?  A.  Grocery  clerk. 

Q.  Did  you  work  inside  of  the  store  or  out  on  the  side¬ 
walk?  A.  Inside. 

Q.  Inside.  Had  any  remodeling  been  begun  on  1420 

while  vou  were  there?  A.  On  1420? 

•> 

Q.  Yes.  A.  Oh,  the  store  had  been  remodeled  once  be¬ 
fore. 

Q.  Did  you  have  any  conversation  with  Mr.  Pisner, 

that  is,  Mr.  Charles  Pisner,  isn’t  it?  A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  Mr.  Pisner  at 

or  about  the  time  you  heard  of  the  opening  of  the  Food 

Fair  in  Baltimore  concerning  that  store?  A.  Well,  the 

conversation  that  I  had  with  him  was  in  a  round  about  wav. 

• 

I  won’t  say  word  for  word,  but  he  was  so  enthusias¬ 
tic. 

157  Q.  Did  you  have  a  conversation  with  him  about 
the  store  in  Baltimore?  A.  Yes,  sir. 

Q.  Was  that  prior  to  his  going  to  Baltimore?  A.  After 
he  came  back  from  Baltimore. 

Q.  What  did  he  say  to  you  when  he  returned  from  Balti¬ 
more,  if  you  can  recall,  about  that  store? 

Mr.  Margolius:  Objection.  Objection. 

The  Court:  Well,  he  said  he  went  to  Baltimore;  on  the 
basis  of  the  opening  he  went  to  Baltimore  to  see  what  the 
situation  was  in  Baltimore.  He  saw  what  the  situation 
was,  and  any  expression  of  what  his  views  with  respect  to 
what  he  said  to  this  witness  wouldn ’t  be  material. 

Mr.  Burroughs:  May  I  make  this  observation.  Pisner 
was  the  major  stockholder  of  this  corporation,  and  I  ex¬ 
pect  to  show  by  this  witness  that  when  he  came  back  from 

Baltimore  he  was  quite  enthusiastic  about  the  type - 

The  Court :  You  have  his  deposition  to  that  effect. 

Mr.  Burroughs:  That  is  right,  but  I  also  thought  I 
should  be  permitted  to  have  this  man  testify  as  to  what 
his  intentions  were  with  respect  to  the  name. 

The  Court:  He  may  answer. 
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By  Mr.  Burroughs: 

Q.  What,  if  anything,  did  Mr.  Pisner  say  to  you  when 
he  returned  from  Baltimore  about  what  he  planned 

158  to  call  his  store  at  1420  or  1422  Seventh  Street?  A. 
Around  the  conversation  that  the  Food  Fair  would 

be  a  good  name  for  the  store. 

Q.  Were  you  working  for  Mr.  Pisner  or  the  Square  Deal 
Market  Company  when  the  store  was  called  Food  Fair?  A. 
No,  sir ;  I  did  later  on,  but  not  at  that  previous  time. 

Q.  Up  to  the  time  you  left  the  employment  of  the  com¬ 
pany,  it  was  still  the  New  York  Market?  A.  Yes,  sir. 

Q.  And  approximately  when  did  you  first  learn  it  w*as 
called  Food  Fair  ?  A.  Oh,  a  couple  of  months  later. 

Q.  Would  that  be  in  1936?  A.  Yes,  sir. 

Q.  And  you  are  positive  there  was  no  other  sign  on  1420 
but  New  York  Market  while  you  were  working  there?  A. 
Yes,  sir. 

Mr.  Burroughs :  You  may  inquire. 

Cross-examination. 

By  Mr.  Margolius: 

Q.  You  testified  if  there  were  a  sign  up  there,  you  didn’t 
see  it.  Are  you  now  positive  there  wasn’t  any  sign  up 
there?  A.  Yes,  sir. 

159  Q.  You  are  positive  of  that.  How  old  are  you? 
What  is  your  name?  A.  Clyde  B.  Cooper. 

Q.  How  old  are  you?  A.  Thirty-eight. 

Q.  How  old  were  you — what  is  vour  birthday?  A.  Feb¬ 
ruary  1,  1914. 

Q.  How  long  had  you  worked  for  Mr.  Pisner?  A.  Well, 
like  I  have  said,  I  have  worked  for  him  on  a  couple  of  occa¬ 
sions.  That  I  wouldn’t  like  to  say. 

Q.  Can  you  tell  us  when?  A.  If  I  recall,  it  was  from 
around  1933  and  1935. 

Q.  What  do  you  mean  by  around  1933  to  1935?  What  do 
you  mean  by  that?  A.  Let  me  think  a  minute.  I  have 
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been,  married  15  years  and  that  was — I  was  working  for 
him  at - 

Q.  Fifteen  years  takes  us  back  to  1937?  A.  That  is 
right. 

Q.  All  right.  You  said  around  1933  to  1935?  A.  That 
is  right. 

Q.  What  about  that?  A.  Well,  I  worked  for  him  before. 
I  worked  for  him  three  different  intervals. 

Q.  What  brings  you  back  to  1933?  That  is  what 

160  I  am  asking  you.  A.  I  was  working  there  and  I 
quit. 

Q.  When  did  you  go  to  work?  A.  These  dates  I  refuse  to 
tell  you,  because  I  won’t  say  anything  to  make  any  false 
accusations. 

Q.  I  know  all  about  that.  I  am  asking  you  when  you 
went  to  work.  A.  That  I  don’t  remember. 

Q.  How  do  you  know  you  quit  at  the  end  of  1935?  A. 
That  I  would  rather  not  answer. 

Q.  What  do  you  mean  you  would  rather  not  answer? 
A.  Well,  I  would  just  rather  not  answer. 

The  Court:  You  can  answer  the  simple  question.  How 
do  you  know  it? 

The  Witness:  Well - 

The  Court:  Wait  a  minute.  How  did  you  know  you  quit 
in  December,  1935?  You  can  answer  that  question. 

The  Witness :  Mr.  Siegel  and  I  had  an  argument. 

The  Court:  It  is  not  a  question  about  why  you  quit.  The 
question  is  how  do  you  know  it  was  at  that  time  that  you 

quit.  We  are  not  concerned - 

1  The  Witness :  Because  there  was  certain - 

The  Court :  Now,  just  a  minute.  I  want  to  put  you  com¬ 
pletely  at  ease.  We  are  not  concerned  with  why  you  quit, 
whether  you  had  an  argument,  whether  you  walked  out, 
or  what  you  did.  The  thing  we  are  trying  to  ascer- 

161  tain  here  is  the  time,  the  month  and  the  year. 

The  Witness:  Like  I  said,  it  was  around  1935.  I 
do  remember  1935  for  this  certain  incident. 

Mr.  Margolius:  May  I  proceed,  Your  Honor? 
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By  Mr.  Margolius : 

Q.  Could  it  have  been  at  the  end  of  1934?  A.  I  am 
almost  sure  it  was  1935. 

The  Court :  Let  me  ask  you  this  question.  Do  you  know 
what  happened  in  1932?  Who  was  elected  President  in 
1932,  November? 

The  Witness:  Sir,  I  don’t  know. 

The  Court:  I  understand. 

The  Witness:  That  I  don’t  follow  up.  I  don’t  remember 
dates,  but  this  is  one  instance  I  do  remember.  Don’t  get 
me  wrong.  There  is  no  hard  feeling  between  Mr.  Siegel 
and  I. 

Mr.  Margolius:  Don’t  answer  a  question  unless  the  Court 
wants  you  to  answer  the  question. 

The  Court:  You  have  no  recollection  as  to  dates,  your 
recollection  as  to  dates  generally  is  very  bad? 

The  Witness:  If  I  sat  down  here,  took  an  hour  or  two 
and  thought  it  over,  or  got  with  my  wife,  but  sitting  down 
remembering  20  vears  back  the  exact  date  I  left,  or  when 
I  came - 

The  Court:  Let  me  ask  you  this.  You  were  born  in 
1914. 

162  The  Witness:  Yes,  sir. 

The  Court:  How  old  were  you  when  you  quit 

school  ? 

The  Witness :  I  was  in  the  eighth  grade.  I  went  to  work 
in  1927  for  the  American  Stores. 

The  Court:  Went  to  work  in  1927? 

The  Witness:  Yes,  sir. 

The  Court:  And  how  old  were  you  then?  You  were  13. 
You  went  to  work  when  you  were  13? 

The  Witness:  I  was  between  13  and  15.  I  was  working 
after  school. 

The  Court :  I  am  talking  about  how  old  were  you  when 

vou  actuallv  went  to  work  on  davs  work. 

*  +  * 

The  Witness:  Sir,  I  have  been  working  since — when  it 
comes  down  to  actual  dates  like  that,  quick,  I  can’t  give 
it  to  you. 
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The  Court:  All  right. 

Mr.  Margolius:  Let  me  proceed  with  other  questions, 
Your  Honor. 

By  Mr.  Margolius: 

Q.  You  recall  in  answer  to  a  question,  Mr.  Cooper,  that 
the  American  Stores  moved  out  of  1422  in  December,  1935. 
Now,  I  want  to  know  if  your  recollection  of  dates  with  re¬ 
spect  to  that  incident  is  just  the  same  and  as  hazy  as  your 
recollection  of  other  dates  you  have  just  named?  A.  No; 
because  I  mixed  on  Seventh  Street.  I  mean  I 

163  was  there,  up  and  down,  had  friends  on  Seventh 
Street,  and  occasions  to  come  up  and  down  there. 

Q.  TVhat  makes  you  recall  the  American  Stores  moved 
out,  I  think  you  said  sometime  in  November  or  December, 
1935?  A.  Because  I  have  had  personal  dealings  with  Mr. 
Pisner. 

Q.  TYhat  is  the  last  time  you  saw  Mr.  Pisner?  A.  About 
five  months  asro. 

Q.  And  how  long  have  you  been  living  in  the  District  of 
Columbia?  A.  All  my  life. 

Q.  And  where  do  you  work  in  the  District  for  the  Safe- 

wav?  A.  Kenilworth  Avenue. 

•> 

Q.  By  the  way,  you  went  back  to  work  for  him  in  1937? 
A.  In  that  neighborhood.  There  was  a  period  of  two  or 
three  years  lapse. 

Q.  How  long  did  you  work  for  them  at  that  time?  A.  It 
wasn’t  over  two  months. 

Q.  And  then  you  left,  is  that  right?  A.  That  is  right, 
sir. 

Q.  And  then  where  did  you  go  to  work?  A.  I  went  back 
— I  went  to  work  for  the  Safeway  on  Georgia  Avenue. 

Q.  How  long  did  you  work  there?  A.  Almost  two 
years. 

164  Q.  TVhere  were  you  living  at  that  time?  A.  There 
you  have  got  me  where  I  wouldn’t  like  to  answ-er, 

again. 
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Q.  Have  you  remained  with  Safeway  since  that  time, 
or  have  you  left  their  employment  and  come  back?  A.  I 
quit  the  Safeway  in  about  1942,  and  I  went  to  work  with 
Mr.  Pisner  when  he  took  over  the  Food  Fair  at  New  York — 
it  was  then  the  market,  the  only  market  he  took  out  of  the 
group  when  he  sold  out  to  Mr.  Siegel,  at  Eighth  and  I, 
Southeast. 

Q.  You  went  to  work  for  Mr.  Pisner?  A.  That  was  the 
last  time,  when  he  was  by  himself. 

Q.  That  is  when  you  left  a  Food  Fair  Store  in  1942, 
when  Mr.  Irving  Bernie  and  Harry  Cohen  bought  the  place 
out,  is  that  right?  A.  This  was  around  1942. 

Q.  Are  you  sure  of  that  date?  A.  Almost  positive. 

Q.  Then  why  are  you  sure  it  was  in  1942  rather  than 
1941  or  1943?  A.  Because  I  just  went  to  work  for  the  Safe¬ 
way,  and  just  happened  to  get  my — saw  the  dates  as  to 
how  long  I  had  worked  for  the  Safeway,  from  the  time  I 
left. 

Q.  What  do  you  mean  you  “just.”  What  do  you  mean 
by  that,  you  just  consulted  the  Safeway  records?  A.  No, 
sir. 

165  Q.  What  do  you  mean?  A.  I  gave  the  date,  like 
I  gave  you.  The  man  spoke  up  and  said  I  have  your 
record  here,  from  such  and  such  a  date  to  such  and  such 
a  date. 

Q.  When  did  you  go  to  work  for  Safeway  after  that, 
after  vou  left  Mr.  Pisner?  A.  When  I  left  Mr.  Pisner  I 
went  with  A.  &  P.  I  was  with  them  for  five  years. 

Q.  When  did  you  go  to  work  for  the  A.  &  P.?  A.  Around 
1947. 

Q.  Beg  pardon?  A.  Around  1947. 

Q.  And  after  you  left  the  A.  &  P.,  where  did  you  go  to 
work?  A.  That  is  where  I  am  now. 

Q.  Where  is  that?  A.  Safeway.  I  just  quit  them.  I 
have  only  been  about  three  months. 

Q.  How  long  have  you  been  in  the  Kenilworth  Store  of 
Safeway?  A.  Just  about  three  motnhs. 


Q.  What  A.  &  P.  were  you  in  before?  A.  1729  Bennings 
Road. 

Q.  And  Bennings  Road,  that  is  out  past  Bladens- 

166  burg  Road,  is  that  right?  A.  That  is  right. 

Q.  Where  have  you  been  living  during  the  last 
year  or  two  ?  A.  Buying  my  home. 

Q.  Where?  A.  In  Tuxedo. 

Q.  Maryland?  A.  Right. 

Q.  Is  your  name  in  the  phone  book?  A.  No,  I  haven ’t 
a  phone. 

Q.  How  is  it  you  saw  Mr.  Pisner  five  months  ago?  A. 
As  a  matter  of  fact,  I  was  talking  to  Mr.  Pisner  Sunday. 

Q.  Oh,  you  were?  Where  did  you  talk  to  him  Sunday? 
A.  I  was  on  a  telephone. 

Q.  You  don’t  have  a  telephone,  you  say.  A.  No;  but  I 
can  use  a  telephone  outside. 

Q.  Did  you  call  him  or  he  called  you?  A.  I  called  him, 
sir. 

Q.  What  was  the  purpose  of  your  calling  him?  A.  Be¬ 
cause  I  have  been  talking  to  the  man.  I  have  been  calling 
the  man  for  years.  He  is  still  a  friend  of  mine. 

Q.  What  was  the  purpose  of  your  calling  him  on  Sun¬ 
day?  A.  Because  I  heard  the  man  was  sick. 

167  Q.  Did  you  inquire  about  his  health?  A.  I  knew 
how  his  health  was. 

Q.  Why  did  you  call  him?  A.  To  talk  to  him. 

Q.  What  did  you  talk  to  him  about?  A.  His  health. 

Q.  Why  did  you  pick  this  Sunday  to  call  him?  A.  This 
isn’t  the  first  time  I  talked  to  him. 

Q.  When  I  asked  you  about  seeing  Mr.  Pisner,  you  said 
you  saw  him  about  five  months  ago.  A.  That  is  right,  sir. 
Q.  Have  you  seen  him  since  then?  A.  No,  sir. 

Q.  Did  he  call  you  about  five  months  ago?  A.  He  hasn’t 
called  me,  no,  but  he  has  talked  to  my  wife. 

Q.  Did  he  call  your  wife?  A.  No,  sir. 

Q.  How  is  it  you  spoke  to  him  five  months  ago?  Let 
me  ask  you  this:  Where  did  you  speak  to  him?  A.  That 
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I  don’t  remember.  I  just  met  him  on  the  street  and  spoke 
to  him. 

Q.  On  the  street?  A.  I  told  you  I  don’t  remember. 

Q.  You  mean  you  casually  bumped  into  him?  A. 
Sure. 

168  Q.  Your  name  isn’t  in  the  phone  book — you  are 
sure  of  that?  A.  That  is  right. 

Q.  What  is  your  first  name?  A.  Clyde  B.  Cooper. 

Q.  Clyde  B.  Cooper.  Are  you  the  only  Clyde  Cooper  in 
the  City  of  Washington  you  know  of?  A.  I  don’t  think  so. 

Q.  You  think  there  are  others,  is  that  right?  And  the 
place  of  employment  you  are  working  at  now  is  out  on 
the  outside  of  Washington  on  Seventeenth  and  Bennings 
Road,  is  that  right?  A.  That  is  where  I  am  working  now. 

Q.  And  you  live  in  the  State  of  Maryland,  is  that  right? 
A.  The  last  four  years. 

Q.  That  is  right,  Tuxedo,  Maryland?  A.  Right. 

Q.  Do  you  remember  where  you  were  when  you  bumped 
into  Mr.  Pisner?  A.  No,  sir. 

Q.  Did  you  say  anything  to  him  other  than  to  pass  some 
pleasantries,  or  how  he  was  feeling,  or  something  of  that 
sort?  Do  vou  know  what  I  mean?  A.  That  I  don’t 

169  know.  There  was  not  an  occasion  I  have  to  remem¬ 
ber  anything. 

Q.  Did  you  discuss  with  him  about  your  employment 
with  him  back  in  1934  and  1935?  A.  No,  sir. 

Q.  When  is  the  next  time  you  heard  from  Mr.  Pisner? 
A.  I  have  talked  to  Mr.  Pisner  several  times.  I  wouldn’t 
like  to  state  no  particular  dates. 

Q.  How  long  before  the  time  you  saw  him  five  months 
ago  did  you  speak  to  Mr.  Pisner?  A.  What  do  you  mean 
by  that? 

Q.  You  saw  him  on  the  street  by  bumping  into  him  five 
months  ago?  A.  That  is  right. 

Q.  At  that  time  you  did  not  discuss  with  him,  according 
to  your  testimony,  anything  concerning  your  employment 
in  1933,  1934  or  1935,  is  that  right?  A.  There  was  times 
when  things  comes  up  about  working  conditions. 
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Q.  I  am  talking  about  the  conversation  on  the  street 
five  months  ago.  A.  Oh,  no.  No,  sir. 

Q.  Is  that  right?  A.  Right. 

Q.  From  that  date  hack,  in  other  words,-  going  back 
beyond  that,  when  was  the  last  time  you  spoke  to 

170  Mr.  Pisner?  A.  I  have  told  you  I  spoke  to  him 
several  times. 

Q.  In  person?  A.  Sometimes  in  person;  sometimes  on 
the  phone. 

Mr.  Burroughs:  If  Your  Honor  please,  I  understand 
what  Mr.  Margolius  is  getting  at  in  testing  this  witness’ 
memory,  but  it  seems  to  me  we  are  getting  pretty  far  afield 
now. 

Mr.  Margolius :  Not  at  all. 

Mr.  Burroughs:  Unless  he  has  something  specific  in 
mind.  I  object. 

Mr.  Margolius:  I  think  Your  Honor  mav  know  what  I 
am  trying  to  develop  from  this  witness,  and  I  think  I 
should  have  an  opportunity  to  do  it. 

The  Court:  TYhv  don’t  vou  ask  him  directlv. 

•  •  * 

Mr.  Margolius:  Sometimes,  Your  Honor,  direct  questions 
get  answers  that  are  expected  from  direct  questions,  if  you 
know  what  I  mean. 

The  Court:  I  know  what  you  mean,  but  if  by  asking 
indirect - 

Mr.  Margolius :  Let  me  be  more  direct,  if  I  mav. 

By  Mr.  Margolius  : 

Q.  Have  you  discussed  your  testimony  here  today,  and 
when  I  say  your  testimony  I  mean  the  subject  matter  about 
which  you  have  testified,  you  know,  about  which  you  have 
told  us  today,  with  Mr.  Pisner?  A.  No,  sir. 

171  Q.  At  any  time,  is  that  right?  A.  No,  sir. 

Q.  In  nineteen  thirty — whenever  it  may  have  been, 
1.935,  1934,  whenever  you  are  saying  Mr.  Pisner  discussed 
with  you  having  gone  to  Baltimore,  did  he  make  that  a 
point  of  discussion  with  you  privately?  A.  There,  again, 
sir,  I  don’t  remember.  I  don’t  remember  whether  it  was 
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in  the  store,  or  whether  it  was  at  his  home.  I  have  been 
to  his  home  several  times.  I  don’t  like  to  state. 

Q.  You  socialize  with  Mr.  Pisner?  A.  Quite  often,  yes, 
sir. 

Mr.  Margolius:  Your  Honor,  I  don’t  want  to  take  too 
long,  but,  if  I  may. 

By  Mr.  Margolius : 

Q.  When  you  say  you  socialize  with  him  at  his  house, 
you  mean  you  visit  there  with  your  wife?  A.  We  go  there 
quite  often,  yes,  sir. 

Q.  Have  you  been  there  in  the  last  year  with  your  wife? 
A.  Not  the  last  year;  no,  sir. 

Q.  You  are  very  friendly  with  Mr.  Pisner,  I  gather,  is 
that  right?  A.  Yes,  sir. 

Q.  Since  the  time  you  left  the  employment  of  Food  Fair, 
which  you  place  somewhere  around  1942,  you  have 

172  never  discussed  with  him  anything  that  was  con¬ 
nected  with  the  Food  Fair,  am  I  right?  A.  Right. 

Q.  Do  you  have  any  idea  how  your  name  and — are  you 
here  by  subpoena?  A.  I  am  here  because  I  was  asked  to 
come. 

Q.  Were  you  subpoenaed?  A.  No,  sir. 

Q.  Who  asked  you  to  come?  A.  Norman. 

Q.  Who  is  Norman?  A.  Norman  contacted - 

Q.  Who  is  Norman,  first?  A.  Mr.  Pisner ’s  son. 

Q.  He  asked  you  to  come  here?  A.  He  called  me  up  and 
said  a  lawyer  would  probably  contact  me. 

Q.  As  a  result  of  that  call  you  came  here?  A.  Yes,  sir. 
Q.  Did  you  know  when  you  came  here  what  you  were 
supposed  to  say?  A.  I  am  telling  you  the  truth. 

Q.  I  know  that.  Let  us  forget  that  for  a  moment.  Did 
you  know  what  you  were  supposed  to  say?  A.  No,  sir. 

173  Q.  Or  going  to  say.  I  don’t  mean  “supposed” — 
you  were  going  to  say?  A.  No,  sir. 

Q.  You  did  not  know?  A.  No,  sir. 

Q.  And  when  you  got  on  the  witness  stand  here  today 
you  heard  the  questions  for  the  first  time?  A.  Right. 
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Q.  And  you  are  being-  put  on  the  witness  stand  without 
ever  talking  to  anybody  about  what  you  are  going  to  testify 
to?  A.  That  is  right. 

Mr.  Margolius:  I  don’t  think  I  have  any  more  to  ask 
this  witness. 

•  *••*•*#*• 

176 

Meyer  B.  Marcus, 

having  been  previously  duly  sworn,  resumed  the 
stand  and  was  examined  and  testified  further  as  follows: 

Cross-examination. 

By  Mr.  Margolius: 

Q.  Mr.  Marcus,  how  long  have  you  lived  in  the  Phila¬ 
delphia  area?  A.  Since  December,  1935. 

Q.  AYhere  did  you  come  from,  sir?  A.  Harrisburg. 

Q.  How  long  have  you  been  vice  president  of  your  com¬ 
pany?  A.  Since  1937. 

Q.  You  testified,  I  believe,  in  your  deposition,  Mr.  Mar¬ 
cus,  that  you  were  vice  president  since  1935,  is  that  a 
mistake?  A.  I  think  it’s  a  mistake.  I  am  pretty  sure  it 
is  ?37. 

Q.  You  testified  in  the  Boston  case  it  is  ’37.  A.  ’37  is 
right. 

Q.  And  as  the  executive  vice  president  of  your  com¬ 
pany,  what  are  your  specific  duties?  A.  Well,  I  am  in  the 
general  management  of  the  business  and  with  particular 
emphasis  to  the  store  operating  picture.  I  am  in  all 
policy  matters  as  well  as  direct  operations. 

177  Q.  Has  that  been  your  function  with  this  com¬ 
pany,  would  you  say,  since  1935?  A.  In  a  sense, 

yes,  because  the  smaller  you  are,  you  understand - 

Q.  You  grew  with  the  company,  I  appreciate  that,  but 
from  its  start  in  1935  you  were  in  this  sort  of  policy¬ 
making  group.  A.  That’s  right,  I  was  in  the  complete  pic¬ 
ture  since  1929. 


Q.  In  connection  with  your  duties  with  respect  to  store 
operation,  is  it  your  function  and  job  to  ascertain  new  loca¬ 
tions?  A.  Yes. 

Q.  Is  it  your  job  and  duty  to  make  recommendations  as 
to  where  you  should  go,  where  not  go,  and  so  forth?  A. 
Yes. 

Q.  And  that  has  continued  since  at  least  1935,  is  that 
right?  A.  Yes. 

Q.  Beginning  with  1935,  for  the  moment,  and  going  for¬ 
ward,  where  was  your  expansion?  A.  Since  1935  we  ex¬ 
panded  extensively  in  Baltimore,  Philadelphia,  North  Jer¬ 
sey,  South  Jersey,  Long  Island. 

Q.  Let  me  stop  you  there,  please.  In  1935  you  entered 
the  Maryland  market  for  the  first  time,  is  that  right? 

178  A.  Yes. 

Q.  You  had  been  in  the  Pennsylvania  market,  is 
that  right?  A.  That’s  right. 

Q.  And  then  you  immediately  at  the  same  time  entered 
the  New  Jersey  market,  is  that  right?  A.  No,  we  didn’t 
enter  into  the  New  Jersev  market  until  1939, 1  think  it  was. 

Q.  Didn’t  you  testify  yesterday —  A.  Well,  yes,  I  didn’t 
consider  Camden  as  New  Jersey,  because  that  is  metropoli¬ 
tan  Philadelphia  area. 

Q.  Would  you  consider  Camden,  New  Jersey,  as  part 
of  Philadelphia,  the  same  way  we  consider  Wheaton,  Mary¬ 
land,  a  part  of  the  District  of  Columbia?  A.  I  don’t  know 
what  you  consider. 

Q.  I  would  like  to  have  an  answer  to  that.  A.  Well,  we 
consider  Camden  as  part  of  the  metropolitan  Philadelphia 
area  for  trucking,  and  etcetera.  I  don’t  think  that  Wana- 
maker’s  consider  Camden  their  direct  shoppers — or  vice 
versa.  Perhaps  they  do.  I  have  no  jurisdiction  over  them. 
For  our  own  benefit,  we  consider  Camden,  Collingswood, 
and  those  local  Jersey  towns  part  of  the  Philadelphia  trad¬ 
ing  area  because  we  have  determined  that  our  trade  comes 
from  those  towns  into  Philadelphia,  and  vice  versa. 

Q.  In  what  year  did  you  extend  into  New  York? 

179  A.  1944. 
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Q.  In  wliat  year  did  you  extend  into  any  other  state 
outside  of  that  which  you  entered  in  1935,  or  were  in, 
in  1935,  namely,  Maryland,  Pensylvania,  and  Jew  Jersey? 
You  didn’t  get  into  New  York  until  ’44.  When  did  you 
get  into  any  other  state?  A.  We  went  into  Delaware.  I 
don’t  recall  the  exact  year.  Probably  around  ’40 — ’39 
or  ’40. 

Q.  Was  that  in  proximity  to  Philadelphia?  A.  Delaware 
— Wilmington  is  forty  miles — thirty-five,  forty  miles  from 
Philadelphia. 

Q.  And  you  opened  how  many  stores  in  Delaware?  A. 
Two — three. 

Q.  Close  by  to  Philadelphia?  A.  No,  they  are  forty 
miles  from  Philadelphia. 

Q.  That’s  what  I  mean,  within  forty  miles  of  Philadel¬ 
phia?  A.  That’s  right. 

Q.  So  that  within  the  Philadelphia  area,  extending  down 
to  Baltimore,  you  had  stores  from  ’35,  ’36,  ’37  and  up. 
You  didn’t  get  into  New  York  until  ’44,  and  then  you  came 
into  Virginia,  is  that  right?  A.  Yes,  we  came  in  Virginia 
in  ’46. 

Q.  Did  you  go  into  any  other  states?  A.  We  went  into 
Florida  in  ’47. 

180  Q.  So  up  until  the  year  1944  your  activities  were 
totallv  and  locallv  confined  to  the  area  immediatelv 
around  Philadelphia  with  Philadelphia  sort  of  the  hub,  is 
that  right?  A.  No,  I  wouldn’t  say  that,  because  Harris¬ 
burg  is  105  miles  from  Philadelphia. 

Q.  Would  you  say  within  an  area  of  a  hundred  miles 
around  Philadelphia?  A.  Within  an  area  of  110  miles,  a 
circle  of  110  miles  from  Philadelphia. 

Q.  And  all  your  stores  were  concentrated  in  that  area 
up  until  1944?  A.  Yes. 

Q.  With  respect  to  your  store  in  Baltimore,  Maryland, 
Mr.  Marcus,  that  you  say  you  opened  in  1935,  was  that  store 
built  to  your  specifications?  A.  Yes,  we  built  that  building. 

Q.  You  built  it  personally? — I  don’t  mean  personally,  but 
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I  mean  your  company  built  it?  A.  That  was  built  by — it 
was  built  to  company  specifications  by  one  of  the  owners  of 
the  company. 

Q.  What  I  mean  is,  it  was  built  for  your  company;  I 
don’t  care  who  built  it.  It  was  built  for  your  company? 
A.  That’s  right. 

Q.  When  did  the  construction  of  that  store  commence? 
A.  It  was  either  in  the  latter  part  of  ’34  or  the  first  month 
in  ’35.  I  can’t  tell  the  exact  date.  But  plans  had 

181  to  be  made  at  least  a  vear  to  fifteen  months  ahead. 

Q.  So  that  a  year  in  advance  of  October  31,  1935, 
you  had  plans  in  the  mill  to  open  a  store  in  Baltimore? 
A.  That’s  right. 

Q.  And  at  the  time  that  you  entered  into  the  arrange¬ 
ment  to  open  that  store  in  Baltimore,  what  company  was 
negotiating,  or  did  negotiate  for  the  leasing  of  that  store? 
A.  There  wasn’t  a  lease.  We  built  that  ourselves. 

Q.  You  owned  it?  A.  Yes. 

Q.  What  company  owned  that  store  ?  Let  me  put  it  that 
way,  then.  A.  The  store  was  under  private  ownership — the 
building  was  under  private  ownership. 

Q.  Was  it  Union  Premier  Stores  that  did  it?  A.  You 
mean  the  lease  with  the  owner  was  taken  out  bv  Union 

w 

Premier  or  whom? 

Q.  Yes.  A.  I  don’t  know,  because  we  had  subsidiary 
corporations;  it  may  have  been  taken  by  the  Food  Fair  of 
Maryland. 

Q.  That  is  what  I  am  coming  to,  Mr.  Marcus,  so  I  may 
as  well  come  to  the  point.  You  were  not  incorporated  under 
the  name  Food  Fair  of  Maryland  until  the  month  of  August, 
1935,  and  yet  you  had  plans  to  go  into  Maryland  as  early 
as  1934.  I  am  asking  you  why — not  why,  but  what 

182  company  negotiated  and  conducted  the  negotiations 
for,  and  leased,  if  you  leased  it,  the  store  in  Balti¬ 
more,  prior  to  August,  ’35,  which  was  the  date  that  you 
incorporated  Food  Fair  of  Maryland?  A.  I  can’t  give  you 
a  definite  answer  on  that  without  checking  the  records  on 
the  lease. 
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Q.  In  1934,  when  you  entered  into  the  negotiations,  or 
whatever  you  did  to  start  negotiations  for  that  store  in 
Maryland,  you  had  agreed  to  use  the  name  Food  Fair? 
A.  In  1934? 

Q.  That’s  right.  A.  I  think  so.  Now,  it’s  very  difficult  to 
place  the  time,  but  the  name  Food  Fair,  it  just  so  happened 
that  I  was  one  of  the  parties  who  developed  the  name  Food 
Fair,  together  with  the  then  vice  president,  George  Fried- 
land.  who  is  now  the  president.  And  we  had  discussed  the 
changing  of  our  name,  the  Giant  Quality  Food  Price  Cutter, 
to  Food  Fair,  and  it  was  quite  some  time  before  we  built 
the  building  or  formed  a  corporation  in  Maryland.  So  there 
is  quite  a  possibility  that  the  latter  part  of  ’34  was  the 
time  at  which  we  selected  the  name  Food  Fair. 

i 

Q.  But  you  didn't  incorporate  until  August,  ’35?  A. 
That ’s  right. 

Q.  Did  you  have  any  occasion  to  visit  the  District  of 
Columbia  in  the  year  1935?  A.  Yes,  I  was  probably 
183  in  the  District  of  Columbia  during  ’35. 

Q.  Would  you  place  that  prior  to  August  of  ’35? 
A.  I  think  I  can,  because — because,  when  we  were  scanning 
Baltimore  for  a  location,  which  was  between  ’34  and  ’35, 
we  continued  on  to  Washington  on  several  occasions,  look¬ 
ing  through  the  area. 

Q.  So  it’s  your  best  recollection  that  you  were  here  before 
August,  1935  ?  A.  I  am  quite  sure  I  was  here  in  1935. 

Q.  With  respect  to  the  store,  you  have  described  it  as 
a  30,000  foot  building?  A.  That’s  right. 

Q.  What  does  that  30,000  square  feet  take  in?  A.  That 
takes  in  20,000,  22,000  square  feet  of  retail  selling  space 
and  storage — backroom  storage. 

Q.  In  other  words,  you  didn’t  mean  to  leave  the  impres¬ 
sion  that  that  was  a  30,000  square  foot  selling  space?  A.  No. 

Q.  How  much  of  the  22,000  was  storage?  A.  None. 

Q.  I  thought  you  said,  takes  in  22,000  selling  space? 
A.  I  said  20  or  22  thousand  selling  space  and  the  balance 
was  storage. 
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The  Court:  I  might  say  that  neither  the  direct  testi¬ 
mony  nor  cross  examination  with  reference  to  space 

184  has  any  effect  on  me. 

Mr.  Margolius:  I  appreciate  that;  I  am  coming  to 
a  point,  if  I  may,  Your  Honor.  I  am  not  going  to  dwell 
on  it. 

By  Mr.  Margolius: 

Q.  When  you  opened  this  on  October  31,  1935,  what  was 
vour  weeklv  volume?  Yesterday  vou  testified,  I  think, 
between  $45  and  $50  thousand  a  week.  A.  That’s  right. 

Q.  Was  that  your  average  from  the  time  you  opened  up? 
A.  Well,  it  was  the  average  for  quite  some  time  until  we 
began  opening  other  stores,  which  naturally  drew  some 
business  away.  At  that  time  it  was  the  only  large  store  in 
the  City  of  Baltimore.  You  realize,  of  course,  45,000  in 
those  days  is  equivalent  to  125,000  today. 

Q.  I  fully  appreciate  that. 

The  Court:  I  am  very  glad  that  both  of  you  gentlemen 
are  in  that  bracket. 

Mr.  Margolius:  We  don’t  mean  that. 

By  Mr.  Margolius: 

Q.  With  respect  to  that  volume  of  business,  which  you 
say  is  so  unusual,  I  want  to  refer  to  your  Exhibit  No.  15. 
You  opened  that  store  on  October  31,  and  continuously 
operated  it  to  the  end  of  the  year,  is  that  right?  A. 
Yes. 

185  Q.  You  didn’t  close  any  period  of  time?  A.  No. 

Q.  In  1935  you  only  had  one  store  in  Baltimore, 

Maryland,  is  that  right?  A.  Yes. 

Q.  How  can  you  explain  your  testimony  that  you  would 
average  $45  to  $50  thousand  a  week  in  that  store  with  your 
statement  on  your  Exhibit  No.  15  that  for  the  year  1935 
your  Baltimore  sales  in  the  Food  Fair  store  was  $176,684? 
A.  176  thousand  for — that’s  November,  December,  which 
would  be  eight  weeks. 
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Q.  That ’s  right,  nine  weeks.  A.  "Well,  I  don’t  know. 

Q.  You  don’t  want  to  see  this,  do  you?  A.  Yes. 

The  Court:  Is  this  directed  toward  credibility? 

Mr.  Margolius:  Yes,  general  picture,  Your  Honor. 

The  Court:  Is  that  the  gross  figure  or  the  net? 

Mr.  Danzansky :  I  think  it  is  characterized  as  gross  sales, 
Your  Honor. 

The  Witness:  I  don’t  see  how  this  could  be  accurate — 
$176  thousand — because  nine  weeks’  sales,  that’s  less  than 
$20  thousand  a  week.  That’s  impossible. 

By  Mr.  Margolius: 

Q.  Isn’t  that  the  very  same  figure  you  answered 
1S6  under  oath  in  our  interrogatories?  A.  Well,  I  don’t 
think  I  answered  anv — I  don’t  know  whether  this 
was  presented  in  the  interrogatories  or  not. 

Q.  Then  I  would  like  to  know  whether  or  not  that  paper 
that  you  have  offered  as  an  exhibit,  and  purports  to  give 
your  gross  sales,  is  accurate.  Was  it  taken  from  your 
records?  A.  I  assume  that  they  were.  Of  course,  I  per¬ 
sonally  did  not  prepare  these. 

Q.  Could  you  be  mistaken  about  your  testimony?  A.  I 
can't  be  mistaken  about  the  first  few  weeks’  figures.  That’s 
impossible.  I  know  them  too  well. 

Q.  That  was  prepared — Exhibit  15,  that  you  are  holding 
— was  prepared  under  your  supervision  and  direction, 
wasn’t  it?  That  is,  in  your  office?  A.  It’s  in  the  account¬ 
ing  offices. 

Q.  And  you  can’t  reconcile  that  figure?  A.  Xo,  I  can’t, 
without  actuallv  checking  the  records. 

The  Court:  Well,  that  figure  was  prepared  in  your  office 
by  your  accountants,  and  that  figure  must  reflect  actually 
what  vour  books  indicate  the  gross  was.  So  on  that  basis 
your  books  must  be  right  and  you  must  be  wrong. 

The  Witness:  Unless  there  is  an  error  in  typing  or  in 
transcribing. 
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By  Mr.  Margolius: 

Q.  Doesn’t  your  interrogatory  have  exactly  the 

187  same  figure?  A.  There  may  be  an  error  in  tran¬ 
scribing  the  figure. 

Q.  Page  9,  answer  to  interrogatory  No.  10.  A.  Because 
the  first  four  weeks’  figures,  I  recall  vividly,  were  between 
$45  and  $50  thousand.  That,  alone,  would  be  $180  thou¬ 
sand. 

Q.  I  know  how  you  figured ;  I  am  only  asking  how  you 
reached  that  on  there.  A.  I  don’t  blame  vou  for  asking. 

Q.  I  didn’t  know  it  was  a  $45,000  store,  that’s  what  I 
might  say. 

The  Court:  Well,  let’s  go  on. 

The  Witness:  The  fact  is,  there  are  two  stores  here, 
if  I  may:  We  only  had  the  two  stores  in  ’35;  we  had  528,000 
for  the  two  stores. 

By  Mr.  Margolius : 

Q.  One  was  in  Collingswood  ?  A.  Yes,  but  this  was  a 
bigger  store  than  Collingswood. 

Q.  Of  course,  that  is  your  exhibit. 

Mr.  Burroughs:  I  might  sav  for  the  record,  if  Your 
Honor  please,  we  will  have  a  witness  here  who  will  explain 
that  exhibit,  who  prepared  it. 

Mr.  Margolius:  Let  me  say  this  to  the  Court:  We  don’t 
make  any  issue  whether  they  did  two  hundred  thousand  or 
three  hundred  thousand. 

188  The  Court:  I  understand  the  cross-examination 
with  respect  to  the  exhibit  is  directed  to  the  general 

credibility  of  the  witness. 

Mr.  Margolius:  That’s  right,  because  the  question  goes 
back,  Your  Honor,  to  the  question  of  what  happened  in  ’36, 
’37,  and  ’38. 

The  Court:  In  other  words,  to  Mr.  Marcus’  general 
present  recollection  of  circumstances  surrounding  the  ac¬ 
tivities  of  the  corporation  of  which  he  is  presently  and  was 
then  an  officer  back  in  1935,  particularly  when  the  Maryland 
operation  was  undertaken. 
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By  Mr.  Margolius  : 

Q.  Mr.  Marcus,  with  respect  to  your  insignia  that  you 
testified  to  yesterday,  which  is  a  specific  identification  of 
your  particular  stores,  in  your  advertising,  and  I  show 
you  the  front  of  Plaintiffs  Exhibit  No.  16,  which  has  that 
type  of  insignia,  is  that  right?  A.  Yes. 

Q.  That  is  your  insignia?  A.  Yes. 

Q.  How  long  have  you  been  using  that?  A.  Since - 

The  Court:  May  I  interpolate  for  purposes  of  the  rec¬ 
ord,  in  case  it  should  go  further,  it  is  the  so-called  tower 
insignia. 

Mr.  Margolius:  Yes. 

1S9  By  Mr.  Margolius: 

Q.  How  long  have  you  been  using  that  insignia? 
A.  Since  1945. 

Q.  Xot  earlier?  A.  Xot  in  that  form. 

Q.  There  was  no  significance  attached  to  the  fact  that 
on  the  face  of  this  exhibit  that  tower  was  attached,  although 
the  exhibit  itself  refers  to  April  28,  1938  publication?  A. 
Xo,  our  advertising  promotion  department  have  specific 
instructions  to  put  that  on  everything  that  can  be  seen 
by  someone. 

Q.  There  isn't  any  advertising  by  the  local  group  here 
with  any  such  insignia  as  you  have,  is  there,  that  you 
know  of?  A.  In  this  area? 

Q.  Yes.  A.  With  the  Food  Fair  name? 

Q.  Yes,  sir.  A.  Xot  that  exact  insignia,  no. 

Mr.  Margolius:  Will  you  mark  this,  please. 

(A  card  bearing  the  name  Food  Fair  was  marked  Defend¬ 
ant’s  Exhibit  Xo.  1  for  identification.) 

By  Mr.  Margolius : 

Q.  Mr.  Marcus,  in  your  testimony  of  earlier — day 
190  before  yesterday — you  testified,  if  I  may  refresh 
your  recollection,  and  my  recollection,  and  the 
Court’s,  if  necessary,  that  you  were  the  forerunner  of  the 


supermarket  movement  in  the  East.  Am  I  right  in  that? 
A.  No. 

Q.  What  is  the  situation?  A.  I  stated  that  we  were  the 
forerunner  of  the  present  type  of  operation  as  the  super¬ 
market  has  developed.  The  fact  of  the  matter  is,  if  my 
memory  serves  me  right,  there  was  no  such  term  as  super¬ 
market  when  we  began.  The  supermarket  term  developed 
somewhere  around  ’36  or  ’37.  People  didn’t  know  what  to 
call  them.  They  called  them  animals  of  all  types  in  those 
days.  We  developed  what  we  call  the  logical  type  of  food 
merchandising  unit,  wherein  the  testimony  I  gave  yester¬ 
day  was  that  we  developed  this  type  of  unit  that  we  see 
a  counterpart  of  today,  wherein  an  operation  will  be  con¬ 
trolled  all  by  one  management. 

Q.  As  against  concessions?  A.  As  against  the  promotion 
type  of  market  developed  with  concessions. 

Q.  But  you,  as  a  matter  of  fact,  have  never  called  your 
market  a  supermarket  operation?  A.  We  have  called  it 
supermarket  operation. 

Q.  You  don’t  advertise  it  as  such? 

Mr.  Burroughs :  Wait  until  he  finishes. 

191  The  Witness :  In  order  to  counter-distinct  our  op¬ 
eration  from  all  others  who  copied  and  patterned 
after  it  from  1937  on  we  coined  the  term  Food  Department 
Store,  which  we  thought  was  more  representative  of  the 
type  of  store  we  operated. 

By  Mr.  Margolius : 

Q.  In  1935,  when  you  opened  your  Baltimore  store,  you 
didn’t  call  that  supermarket,  did  you?  A.  No,  we  just 
called  it  Food  Fair. 

Q.  And  you  alluded  to  it  as  a  department  store,  didn’t 
you?  A.  We  may  have  used  the  term,  department  store, 
although  I  don’t  think  we  carried  that  as  part  of  our 
insignia  term. 

Q.  As  a  matter  of  fact,  Mr.  Marcus,  a  little  background : 
The  supermarket  type  of  organization,  as  we  know  it,  origi¬ 
nated  in  the  West?  A.  That’s  right. 
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Q.  And  where  perhaps  land  space  was  larger  and  peo¬ 
ple  came  from  greater  distances,  is  that  right?  A.  The 
supermarket  movement  in  the  West  was  developed  by 
promoters  who  tried  to  make  real  estate,  develop  real  estate 
promotions  throughout  California  and  those  areas  where 
they  had  so  many  wide  open  spaces.  Now,  in  order  to 
create  traffic  to  a  certain  focal  point  and  develop  that 
point,  they  created  these  shopping  centers  with 

192  these  big  markets,  because  people  drove  from  miles 
and  miles,  drove  100  or  150  miles  to  shop. 

Q.  You  did  not  originate  the  self-service  idea,  did  vou? 
A.  Xo. 

Q.  You  don't  lay  claim  to  that?  A.  Xo,  indeed. 

Q.  T  would  like  to  ask,  from  the  time  you  opened  your 
supermarket  in  Baltimore,  whether  or  not  you  were  familiar 
with  the  Penn  Fruit  in  Philadelphia?  A.  Yes. 

Q.  Wasn’t  that  the  department  supermarket  type  of 
operation?  A.  Xo,  that  was  another  transition.  You  see, 
there  were  three  distinct  transitions  in  retail  food  since 
the  advent  of  chain  stores.  The  first  was  the  small  chain 
store,  the  corner  neighborhood  store  which  we  all  know. 
And  the  next  was  the  movement  during  the  late  ’twenties 
into  a  food  department  store,  not  of  the  self-service  type, 
nor,  not  based  on  the  merchandising  principles  that  exist 
today,  the  mass  merchandising.  It  was  just  a  finer  type  of 
store  on  a  larger  scale.  And  that  was  the  Penn  Fruit  type 
of  operation.  The  next  transition  was  into  the  supermar¬ 
ket  as  we  know  it  todav. 

w 

193  Q.  How  about  King  Kullen  in  Long  Island?  A. 
King  Kullen  was  also  a  concession  market. 

Q.  That  was  concession?  A.  Yes;  in  fact,  they  are  still 
partly  concession  today,  if  I  am  not  wrong. 

Q.  Was  Penn  Fruit  a  concession?  A.  Penn  Fruit  was 
not,  but  they  did  not  operate  a  complete  supermarket. 

Q.  Back  in  1916  the  Piggly-Wigglys  came  out  with  self-  • 
service.  A.  Piggly-Wigglv  was  one  of  the  forerunners  of 
self-service.  That  was  a  small  type  store  of  fifteen,  twenty 
foot  front,  probably  fifty  feet,  sixty  feet  deep. 


; 
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Q.  Your  first  self-service  store  was  operated  in  1933  in 
Harrisburg?  A.  That  was  not  our  first  self-service  store. 
It  was  our  first  large  market  on  the  present  type  of  opera¬ 
tion.  We  had  several  service  stores  of  the  Piggly-Wiggly 
type  before  that. 

Q.  I  asked  you  on  deposition,  Mr.  Marcus,  which  is  in 
the  file,  June  5,  1950,  page  13,  what  was  the  earliest  self- 
service  store  opened  by  any  one  of  these  corporations, 
meaning  your  company’s  corporations,  and  you  said  1933. 
A.  Well,  of  course,  I  was  referring  to  the  supermarket 
type  of  operation,  which  is  concerned  in  this  particular 
case.  The  matter  of  a  small  store — we  didn’t  enter 
194  into  anything  here  on  the  small  stores  that  we  op¬ 
erated  from  1920  to  1933.  But  if  you  consider  it 
that  way,  it  was  an  oversight  on  my  part. 

The  Court:  What  was  the  oversight?  - 

The  Witness :  Well,  in  my  deposition  he  claimed  he  asked 
me  what  was  the  self-service  store  we  operated,  and  I 
said  1933,  and  now  he  questioned  me,  but  since  we  have 
been  going  through  this  Piggly-Wiggly  stage  here,  I  thought 
best  that  I  bring  in  the  fact  that  we  did  operate  these 
Piggly-Wiggly  type  stores,  a  few  of  them,  before  1933. 

Mr.  Burroughs:  Actually,  that  might  not  have  been  a 
mistake,  because  I  think  that  in  that  deposition,  if  Your 
Honor  please,  they  were  talking  about  present  organiza¬ 
tions. 

The  Court:  On  page  14  you  are  asked  the  question:  “Be¬ 
ginning  with  1933,  when  you  went  into  the  so-called  super¬ 
market  operation,  did  you  have  any  particular  specifica¬ 
tions  that  you  attempted  to  use  in  selecting  a  store  with 
respect  to  size,  location,  and  so  forth?  Answer:  Prior  to 
1933?  Question:  No,  when  you  went  into  supermarket 
operation  in  1933.” 

The  Witness:  The  entire  impression  I  had  during  the 
deposition  was  that  we  were  discussing  the  supermarket 
type  operation. 
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By  Mr.  Margolius: 

Q.  I  had  asked  you  for  a  great  many  pages  what 

195  other  markets  you  operated.  Let’s  pass  it.  A.  We 
began  confining  it  to  our  present  operation,  if  you 

read  through  that  carefully. 

Q.  What  is  your  definition  of  a  supermarket? 

The  Court :  Well,  now. 

Mr.  Margolius:  If  I  could  know  the  issues  here,  I  may 
be  able  to  confine  myself.  As  I  understand,  what  they 
have  attempted  to  show,  if  I  may  state  it,  is  that  we  are 
conducting,  or  have  conducted  since  some  time,  either  late 
’35  or  early  ’36,  a  type  of  operation,  a  self-service  super¬ 
market  that  thev  originated. 

The  Court:  He  has  testified  now  that  there  have  been 
markets  of  a  “super”  character,  if  you  want  to  character¬ 
ize  it  in  that  fashion,  by  the  use  of  that  term,  for  some  years 
back.  The  Court  can  take  judicial  notice  of  that.  He  lays 
no  claim  for  the  establishment  of  that  type  of  super¬ 
market. 

I  don’t  assume  from  his  testimony  he  lays  any  claim  to 
the  establishment  of  a  supermarket  of  the  self-service 
type.  I  think  that  what  he  did  say  yesterday,  my  recollec¬ 
tion  of  his  testimony,  is  that  they  claim  to  be  pioneers  in 
this  type  of  market,  that  while  there  were  supermarkets 
before,  of  both  types,  or  a  combination — large  area,  self- 
service,  or  large  area  and  not  self-service — that  they 
pioneered  in  the  market  type  of  large  area,  parking  fa¬ 
cilities,  self-service,  all-under-one-roof,  no  concession  op¬ 
eration. 

196  Mr.  Margolius:  That  is  what  I  gather.  And  I 
don’t  know  whether  they  lay  any  emphasis  on  the 

fact  that  we  operated  the  same  type  of  stores.  That’s 
what  I  don’t  know. 

The  Court:  I  don’t  assume  that  this  case  is  predicated 
upon  the  usurpation  of  invention. 

Mr.  Margolius:  Or  copying,  or  copying  the  type  of  op¬ 
eration. 
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The  Court :  It  has  to  do  with  that  which  peculiarly,  from 
their  point  of  view,  identifies  their  type  of  operation  as 
their  type  of  operation;  namely,  “Food  Fair,”  the  name. 

Mr.  Margolius :  The  name,  you  mean. 

The  Court:  Isn’t  that  the  point? 

Mr.  Burroughs:  That  is  the  point,  yes,  Your  Honor. 
What  we  contend  is  that  they  are  operating  the  same  type 
of  store,  they  are  attempting  to  operate  the  same  type  of 
store  as  we  operate  under  the  name  Food  Fair. 

The  Court:  In  other  words,  they  are  coasting  on  what¬ 
ever  prestige  has  been  established  by  the  type  of  store 
to  which,  I  take  it,  neither  of  you  have  a  pre-emptive  pre¬ 
rogative,  but  under  that  name,  which  particularly  and  spe¬ 
cifically  identifies  it  as  their  operation. 

Mr.  Burroughs :  In  other  words,  if  they  were  running  a 
garage  under  the  name  Food  Fair,  we  wouldn’t  be  here 
today.  They  are  close  to  our  operation,  to  us,  under  the 
same  name. 

Mr.  Margolius:  With  all  deference  to  the  Court, 
197  not  wanting  to  waste  any  time,  this  picture  does  not 
show  itself  as  one  that  they  attempted  to  prove  in 
Massachusetts,  where  they  came  in  and  laid  claim  to  a 
particular  type  of  operation  and  said,  “Here,  you  have 
patterned  yourself  after  this.”  Our  point  in  this  case  is 
that  this  goes  back  to  1935 - 

The  Court:  This  is  the  first  pretrial  order:  “Plaintiff 
contends  that  it  is  engaged  in  the  operation  of  a  chain  of 
retail  food  stores  consisting  of  over  ninety  supermarket 
retail  food  stores,  and  facilities  for  their  servicing  in  the 
States  of  Pennsylvania,  Maryland,  New  Jersey,  Delaware, 
and  New  York  (and  since  the  filing  of  this  suit,  in  Miami, 
Florida  and  environs). 

“That  plaintiff’s  business  began  twenty  years  ago  and 
has  steadilv  increased,  until  it  has  become  one  of  the  largest 
retail  food  chains  in  the  country.  Its  volume  of  sales  has 
been  substantially  increased,”  and  then  the  figure. 

“It  further  contends  that  since  1935  plaintiff  has  oper¬ 
ated  and  advertised  a  large  majority  of  its  stores  exclu- 
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sively  under  the  trade  name  Food  Fair.  Since  this  date 
the  plaintiff  has  expended  over  (blank)  dollars  in  advertis¬ 
ing  under  this  trade  name  in  the  Eastern  United  States, 
including  the  District  of  Columbia.  As  a  result  of  such 
advertising  and  use  by  the  plaintiff  of  the  trade  name  Food 
Fair,  the  plaintiff’s  growth,  success,  and  the  good  will  at¬ 
taching  to  plaintiff  is  largely  attributable  to  and 

198  identified  with  the  trade  name,  “Food  Fair,”  which 
become  associated  exclusively  by  the  public  with 

the  plaintiff  and  its  stores.” 

Xow,  that’s  what  they  claim.  And  then  they  go  on, 
and  they  have  operated  “Food  Fair  in  Baltimore,  which 
is  a  marketing  area  serving  many  of  the  same  customers 
as  the  District  of  Columbia.” 

Mr.  Margolius:  If  it  is  the  position.  Your  Honor,  of  the 
plaintiff,  I  gather  that  Your  Honor  feels - 

The  Court:  I  am  only  gathering  the  picture  from  the 
evidence  taken  and  from  the  pretrial. 

Mr.  Margolius:  Thev  are  not  claiming  anv  more  than 
the  usurpation  of  a  name,  and  not  the  usurpation  of  a  type 
of  operation.  If  that  is  the  claim  of  the  plaintiff,  then  I 
admit - 

The  Court:  That’s  been  my  inference  right  along,  and 
my  conclusion  right  along.  If  it  should  be  anything  else, 
I  would  like  to  have  counsel  advice  me. 

Mr.  Burroughs:  If  the  Court  please,  we  don’t  contend 
that  when  they  took  the  name  Food  Fair  they  undertook  to 
pattern  their  store  after  ours  either  physically  or  other¬ 
wise.  TCe  contend  that  what  they  did  was  open  up  a  little 
corner  groeerv  store  under  the  name  of  Food  Fair,  but  sub- 
sequently  they  have  expanded  to  the  point  where  they  have 
taken  on  a  great  many  of  the  aspects,  physical  and  other¬ 
wise  of  our  business.  In  other  words,  as  of  today, 

199  and  as  of  the  time  the  suit  was  filed,  they  were 
operating  the  same  type  of  store  in  many  instances, 

as  we  are  operating. 

The  Court :  Let  me  stop  you  right  there.  Do  you  claim 
that  the  operation  of  the  same  type  of  store  is  in  any  way 
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detrimental  to  your  operation  of  the  same  type  of  store, 
which  you  admit  you  have  not  even  been  the  progenitors 
or  the  so-called  creators  of? 

Mr.  Burroughs:  As  I  pointed  out  a  moment  ago,  what 
we  contend  is  that  the  confusion  arises  bv  reason  of  the 
fact  that  they  are  today  in  the  same  type  of  operation  we 
are,  namely,  a  large  store,  selling  food,  self-service  type; 
if  they  were  operating  a  drugstore,  we  wouldn’t  be  here. 
It’s  by  reason  of  the  fact  that  it  is  the  same  type  of  opera¬ 
tion  that  we  are  in  that  the  use  of  the  name  by  both - 

The  Court:  I  think  we  are  talking  the  same  language. 
It  comes  down  to  this :  If  they  were  in  the  grocery  business 
on  the  theory  that  a  rose  by  any  other  name  would  smell 
as  sweet,  and  the  operation  was  the  same  without  the  use 
of  the  name,  that  you  wouldn ’t  be  here. 

Mr.  Burroughs:  That’s  right. 

The  Court:  But  where  you  have  the  use  of  a  name,  and 
then  similarity  of  operation,  that,  you  claim,  is  the  inter¬ 
ference,  at  least  by  imitation  of  your  successful  operation. 

Mr.  Burroughs:  Right. 

The  Court :  And  it  is  predicated,  as  it  must  be,  on 
200  that  basis,  primarily  by  the  use  of  a  name  which 
has  been  created  by  the,  shall  I  say,  the  industrial 
genius  of  the  operators - 

Mr.  Burroughs:  That  is  correct. 

The  Court :  So  it  comes  down  to  what  I  said  a  moment 
ago,  what  the  pretrial  order  says,  so  you  can  go  on,  on 
that  basis.  You  have  been  informed. 

Mr.  Margolius:  I  don’t  know  whether  I  am,  Your  Honor, 
frankly;  Mr.  Burroughs  is  saying — you  are;  he  is  agree¬ 
ing  with  Your  Honor — when  you  say  the  only  issue  in  this 
case  is  the  use  of  the  name. 

I  would  like  to  agree  with  that,  in  the  same  line  of 
business,  naturally.  We  have  a  drug  fair  in  the  District 
of  Columbia,  we  have  shoe  fairs,  as  Your  Honor  knows, 
by  public  advertising,  and  they  wouldn’t  be  here  on  that, 
because  it  is  descriptive. 
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The  Court:  They  go  a  step  further.  That’s  the  point. 
You  put  your  finger  right  on  it.  They  go  a  step  further, 
and  they  say  that  it’s  not  only  descriptive,  but  by  their 
use  of  the  name,  coupled  with  the  type  of  operation  which 
they  have  been  engaged  in,  the  name  has  developed  a  secon¬ 
dary  meaning  and  has  become  identified  with  their  type 
of  operation  secondary,  but  primarily  with  their  method 
of  doing  business  generally,  identified  the  products  they 
sell  with  the  public. 

Mr.  Margolius:  That’s  why  I  say  I  feel  I  have 

201  a  right  to  go  into  what  they  have  done,  how  they 
did  it,  and  what  we  do. 

The  Court:  Well,  you  can  go  into  it,  but  I  am  going  to 
be  perfectly  frank  in  saying  that  I  am  going  to  separate 
the  chaff  from  the  wheat,  and  I  consider  this  to  be  chaff. 

Mr.  Margolius:  I  appreciate  that.  I  am  going  to  limit 
myself. 

The  Court :  All  right. 

By  Mr.  Margolius: 

Q.  There  isn’t  any  question,  Mr.  Marcus,  that  the  Food 
Fair  stores,  whatever  they  may  have  been  called  at  the 
time,  did  not  coin  the  so-called  phrase,  “supermarket”? 
A.  No. 

Q.  And  that  your  stores,  as  a  matter  of  fact,  which 
started  off,  let  us  say,  with  either  the  store  in  ’33  or  the 
Food  Fair  store  in  Baltimore  in  ’35,  were  actually  and  in 
fact  patterned  after  other  stores  in  the  country  with  re¬ 
spect  to  size  and  type  of  operation — not  policy  I  am  talking 
about,  but  size,  variety  of  foods,  general  appearance,  and 
so  forth — at  the  time  that  you  started  that  type  of  store 
you  patterned  that  after  other  stores  in  the  country,  am 
I  right?  A.  Yes,  the  principle  was  patterned  after  other 
stores  in  the  country. 

Q.  In  other  words,  as  the  Court  said,  you  lay  no  claim 
as  such  to  the  supermarket  type  of  operation,  the 

202  large  market  with  the  several  departments?  A.  We 
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lay  no  claim  to  the  origination  of  selling  foods  in  mass 
quantities  in  large  stores. 

Q.  And  that  the  development  of  the  supermarket  type 
of  grocery  was  a  process  of  evolution,  so  to  speak,  is  that 
right,  in  the  grocery  business  ?  A.  I  feel  that  way  about  it. 

Q.  And  as  a  matter  of  fact,  in  the  year  1933  and  ’34  and 
’35,  the  A&Ps  began  these  large  supermarket  type  of  opera¬ 
tions,  isn’t  that  right?  A.  Will  you  repeat  those  years? 

Q.  In  the  early  part  of  the  ’thirties?  A.  No,  it  was  the 
latter  part  of  the  ’thirties. 

Q.  Then  I  am  misinformed.  When  you  first  opened  your 
stores,  you  gave  us  a  little  history.  I  don’t  want  to  go 
over  it  again,  Mr.  Marcus,  but  you  stated  it  was  your  policy 
or  the  policy  of  your  company  to  operate  or  open  stores 
of  a  large  area,  and  I  think  you  gave  the  size — what  size 
did  you  give?  Let  us  put  it  that  way.  A.  Nine  to  twenty 
thousand  feet. 

Q.  Nine  to  twenty  thousand?  A.  Yes. 

Q.  How  long  did  you  continue  that  pattern?  A.  Well,  we 
have  maintained  that  pattern  pretty  well  through  our  op¬ 
eration.  Of  course,  each  year  we  may  have  had 
203  some  variation,  but  generally  the  format  that  we 
began  with  in  ’33  still  exists  todav. 

Q.  And  by  format,  you  mean  the  size  of  the  floor  and 
the  type  of  display,  is  that  right?  A.  Yes,  with  the  con¬ 
stant  development  and  progress  that  naturally  takes  places. 

Q.  With  respect  to  the  opening  of  your  stores,  Mr.  Mar¬ 
cus,  today  you  operate,  I  think  you  said,  about  150  stores? 
A.  151. 

Q.  How  many  did  you  operate  in  1948,  when  this  suit 
was  filed,  in  the  month  of  March?  A.  May  I  have  refer¬ 
ence  to - 

Mr.  Margolius :  I  think  the  pleadings  says  over  ninety. 
The  Witness:  Around  a  hundred  stores. 

Mr.  Margolius :  Between  ninety  and  a  hundred. 
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By  Mr.  Margolius: 

Q.  Up  to  the  time  of  the  filing  of  the  suit - 

The  Court:  The  pretrial  order  says  the  plaintiff  con¬ 
tends — I  assume  this  is  an  excerpt  from  the  pleadings — 
that  it  is  engaged  in  the  operation  of  a  chain  of  retail  food 
stores  consisting  of  over  ninety  supermarket  retail  food 
stores. 

By  Mr.  Margolius: 

Q.  Are  all  of  your  stores  identical  in  construction 

204  and  design?  A.  Xo,  they  are  identical  within  mer¬ 
chandising  concepts,  but  they  are  not  identical  in 

architectural  design. 

Q.  Are  they  identical  in  exterior  fronts,  not  the  build¬ 
ing  itself,  but  the  type  of  front  itself,  the  exterior  design 
of  the  front  of  the  store?  A.  They  are  identical  within  an 
impression.  They  have  an  impressionistic  identity.  They 
can’t  be  architecturally  identical  because  of  restrictions  of 
various  areas. 

Q.  What  do  you  mean  by  impressionistic?  A.  Food  Fair 
is  a  Food  Fair  from  Maine  to  Florida — from  New  York  to 
Florida.  You  can’t  get  awav  from  it;  that’s  what  I  mean. 
You  can  recognize  them. 

Q.  What  I  mean  is,  you  recognize  it  because  it  has  the 
name  Food  Fair  written  on  it;  if  you  take  the  name  Food 
Fair  off,  would  you  recognize  it  as  a  Food  Fair  store?  A. 
There’s  a  lot  of  people  do. 

Q.  All  of  them,  I  am  talking  about.  A.  All  the  people? 
Q.  Not  all  the  people;  I  am  talking  about  all  of  your 
stores.  Do  you  have  uniformity  of  exterior  design  so  that 
if  you  took  the  names  off  the  front  of  your  store,  they 
would  know  that  as  a  Food  Fair  store?  A.  In  a  great 
number  of  our  stores. 

Q.  I  am  asking  you  whether  or  not  that  is  a — are 

205  all  of  your  stores  identical?  A.  It  can’t  be  identical 
in  all  because  we  have  had  a  number  of  acquisitions 

during  the  course  of  our  progress.  On  acquisitions  you 
have  to  take  what  someone  else  built  for  you. 
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Q.  Let  me  put  it  this  way  to  you,  Mr.  Marcus;  if  I  am 
wrong,  you  correct  me:  Isn’t  the  type  of  exterior  design 
that  you  are  now  speaking  about,  which  you  say,  a  Food 
Fair  store  is  a  Food  Fair  store,  the  type  of  store  which 
has  been  built  in  recent  years,  according  to  your  specifi¬ 
cations,  where  you  do  have  this  insignia  that  you  have 
shown  the  Court,  is  that  the  type  of  exterior  design  that 
you  say  looks  like  a  Food  Fair  store?  A.  To  a  greater  ex¬ 
tent  than  the  older  stores,  I  would  say  although  all  of  the 
later  stores  are  not  identical  in  design. 

Q.  Even  they  are  not  identical?  A.  Not  in  design,  no. 

Q.  With  respect  to  your  signs,  themselves,  the  legend 
“Food  Fair,”  are  all  of  your  signs  on  your  store  identical 
in  their  design?  A.  Thev  are  fairlv  uniform.  I  would  not 
say  identical  to  every  degree,  because  architecture  again 
governs  it — restrictions. 

Q.  Do  you  have  a  common  design  for  the  name 
206  Food  Fair  on  the  face  of  your  buildings?  A.  Yes, 
we  endeavor  to  use  a  certain  type  of  letter  in  com¬ 
bination,  plus  a  tower,  wherever  possible  to  use  it. 

Q.  That  is  of  latter-day  vintage,  so  to  speak,  isn’t  it? 
That’s  what  came  about  in  the  last  few  years?  A.  Well,  the 
tower,  I  stated,  came  in  1945. 

Q.  As  a  matter  of  fact,  I  asked  you  on  deposition,  page 
35,  about  your  design  of  your  letters,  and  I  asked  you 
whether  or  not  you  had  a  common  design,  and  you  said 
no,  and  then  I  rephrased  the  question:  “You  have  no  com¬ 
mon  design  for  the  name  Food  Fair,  have  you,  on  the 
face  of  your  buildings?”  And  you  said,  “We  have  on  all 
the  later  units.” 

Now  I  want  to  know  whether  or  not,  between  the  years 
1935  and,  let  us  say,  1941,  did  you  have  any  common  design 
for  the  name  Food  Fair  on  the  face  of  your  buildings?  A. 
Well,  I  would  say  it  would  be  common  design  within  the 
scope  of  poetic  license,  perhaps.  It  would  be,  you  could 
recognize  it  as  the  Food  Fair  sign.  I  won’t  say  that  every 
letter  was  exactly  alike,  or  that  the  contour  and  shape  of 
every  letter  may  have  been  exactly  alike. 
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Q.  You  mean  to  a  person  who  couldn’t  read,  the  sign 
would  mean  Food  Fair — to  a  person  who  couldn’t  read — 
and  say  that  is  a  Food  Fair  sign?  A.  No,  I  don’t  say 
that. 

207  Q.  In  other  words,  your  sign  on  the  exterior  did 
not  identify  in  itself  the  store  to  which  it  was  at¬ 
tached?  A.  No,  I  wouldn’t  say  that.  We  attach  more 
significance  to  the  name  than  to  the  construction  of  the 
sign. 

Q.  Beg  your  pardon?  A.  We  attach  more  significance  to 
the  name  than  to  the  construction  of  the  sign. 

Q.  In  other  words,  to  your  trade  name  as  Food  Lane? 
A.  Food  Fair. 

Q.  I  mean  Food  Fair,  excuse  me — without  the  particular 
design  of  the  words?  A.  Yes.  If  you  were  trying  to  real¬ 
ize  that  it  was  not  the  sign  that  identified  the  store  but 
the  name,  that  is  so.  It  was  the  name  and  not  the  sign 
that  identified  the  store. 

The  Court :  In  other  words,  what  you  are  saying  is  that 
the  use  of  lettering  with  respect  to  the  spelling  of  the 
words,  ‘‘Food  Fair,”  is  not  descriptive  in  the  sense  that 
it  is  distinguished,  like  the  use  of  the  lettering  in  the  name 
“Ford.”  That  is  the  point? 

The  Witness:  Yes. 

Mr.  Margolius:  Furthermore,  that  even  the  way  the 
words  are  printed  is  not  unique. 

The  Court:  I  gave  the  example  of  “Ford,”  the  spelling 
of  the  word  “Ford”  by  the  Ford  Motor  Company, 
20S  as  something  unique,  in  the  sense  that  the  word  is 
spelled  in  a  way  that  identifies  peculiarly  the  prod¬ 
uct  of  the  Ford  Motor  Company,  so  that  anybody  who  saw 
the  word  “Ford”  would  identifv  it  as  the - 

V 

Mr.  Margolius:  I  thought  Your  Honor  meant  “F-o-r-e.” 
I  don’t  know  where  it  fit  in — instead  of  “F-o-u-r,”  which 
would  make  that  unique. 

The  Court:  I  am  talking  about  “Ford.” 


147 


By  Mr.  Margolius: 

Q.  Mr.  Marcus,  with  respect  to  your  towers,  getting  to 
that  for  a  moment — before  we  get  to  that,  let  me  ask  you : 
Your  stores  in  pattern  actually  are  no  different  than  Grand 
Union  stores.  Are  vou  familiar  with  Grand  Union  stores? 
A.  I  am  familiar  with  them. 

Q.  They  are  no  different  in  pattern  than  Grand  Union. 
Not  policy;  I  know  you  men  pride  yourself  on  policy.  A. 
That  is  a  highly-technical  question. 

Q.  Are  they  similar?  A.  They  sell  food. 

Q.  So  did  your  original  markets,  before  you  went  into 
supermarket  type  of  operation.  A.  That’s  right,  and  I  can 
say  the  same  about  Grand  Union.  If  you  wanted  to  point 
out  specific  things  in  Grand  Union,  I  will  be  happy  to  an¬ 
swer  them. 

209  Q.  Do  they  have  the  same  general  pattern?  A. 

They  sell  food.  We  feel  that  our  markets  are  Food 
Fair  markets. 

Q.  Do  they  have  wide  aisles  in  their  buildings?  A.  They 
have  aisles  in  their  stores. 

Q.  Do  they  have  eye-level  counters?  A.  No,  they  don’t, 
they  are  above  eye-level.  They  employ  the  use  of  food-o- 
mat  to  a  great  extent. 

Q.  Do  other  chains  use  eve-level  counters? 

The  Court :  Now  we  are  getting  off  on  the  same  tangent 
we  were  in  a  moment  ago. 

By  Mr,  Margolius: 

Q.  With  respect  to  towers,  Mr.  Marcus,  when  did  you 
start  the  use  of  the  tower?  A.  1945. 

Q.  As  far  as  possible,  you  attempt  to  put  a  tower  on 
every  one  of  your  buildings  since  that  time,  is  that  right? 
A.  Yes. 

Q.  Prior  to  that  time,  that  was  not  any  part  of  your 
pattern  ?  A.  No. 

Q.  Towers  by  1945  had  become  rather  common  in  the 
supermarkets’  exterior  design,  is  that  right?  A.  They 
were  being  used  in  certain  spots. 
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Q.  And  you  do  not  claim  that  that  is  in  any  way 

210  an  original  mark  of  your  company?  A.  We  do  not, 
except  in  the  type  of  lettering  that  we  place  on  the 

tower. 

Q.  And  by  the  type  of  letter,  I  think  that  that  is  well 
demonstrated  by  one  of  the  pictures  that  is  already  in 
evidence;  that  is  the  type,  is  that  right?  A.  That’s  right. 

Q.  Mr.  Marcus,  beginning  with  1935,  your  store,  your 
company — Union  Premier  stores,  Inc.,  changed  its  policy, 
as  you  have  testified,  and  commenced,  or  began  to  open 
these  supermarkets  under  the  established  name,  that  you 
did  establish,  of  Food  Fair,  I  mean  under  your  policy. 
From  that  time  on  was  it  the  policy  of  your  company  to 
operate  all  of  your  stores  under  the  name  Food  Fair?  A. 
Our  policy  began  in  ’35  to  use  the  name  Food  Fair  exclu¬ 
sively  on  our  stores.  As  we  opened  our  new  stores,  we 
placed  the  name  Food  Fair;  as  rapidly  as  was  expedient  we 
changed  over  our  older-type  stores  to  Food  Fair. 

Q.  What  do  you  mean,  “as  rapidly  as  was  expedient”? 
Do  vou  mean  remodeling  the  store,  or  as  soon  as  vou  got 
around  to  changing  the  signs?  A.  When  we  got  around  to 
changing  the  signs. 

Q.  Did  you  have  any  stores  other  than  under  the  name 
Food  Fair,  that  were  acquired  after  1935,  when  it  became 
your  policy  to  call  your  stores  Food  Fair?  A.  Do 

211  you  mean  new  stores  that  we  opened,  or  acquisitions? 

Q.  Well,  either  way.  A.  Yes,  we  have  had  them 
after  ’35. 

Q.  What  stores  were  they?  A.  We  had  several  under 
the  old  name,  as  I  mentioned  before,  until  ’36  and  ’37, 
until  we  changed  the  names,  and  we  purchased  the  chain 
known  as  King  Arthur  stores  in  North  Jersev  in  1939, 
which  we  changed  as  soon  as  we  could  fit  them  into  our 
operation. 

Q.  How  many  stores  did  you  buy?  A.  Thirteen. 

Q.  What  were  they  called?  A.  King  Arthur  stores. 

Q.  What  do  you  mean,  that  you  changed  them  as  soon 
as  you  were  able  to  fit  them  into  your  operation?  What  do 
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you  mean  by  that?  A.  By  fitting  into  the  operation,  I 
mean  that  as  soon  as  we  could  adopt  them  to  our  type  of 
merchandising.  They  were  with  concession  markets,  and 
we  had  to  eliminate  the  concessions,  because  we  would  not 
put  Food  Fair  name  on ;  we  were  jealous  of  our  Food  Fair 
name;  extremely  so. 

Q.  How  long  a  period  of  time  did  it  take  for  you  to 
change  all  of  those  stores  into  Food  Fairs?  A.  I  don’t 
recall  the  exact  length  of  time,  but  it  was  done  quite 

212  rapidly,  with  the  exception,  perhaps,  of  one  or  two — 
and  I  think  perhaps  one  never  did  get  changed,  be¬ 
cause  it  was  never  suitable  for  Food  Fair,  and  we  felt 
it  would  injure  our  reputation  to  have  Food  Fair  on  it. 

Q.  What  did  you  do,  dispose  of  that  store  that  didn’t 
fit?  A.  Yes. 

Q.  You  sold  it?  A.  It  was  closed. 

Q.  "What  other  chain  did  you  buy?  A.  We  bought  the 
Giants  in  Baltimore.  We  bought  five  Giant  markets. 

Q.  Did  you  transform  those  into  Food  Fairs?  A.  Yes, 
thev  were  done  immediatelv. 

Q.  The  moment  you  bought  them,  you  changed  the  signs? 
A.  Not  momentarily,  but  within  a  reasonable  time. 

Q.  As  soon  as  it  was  possible?  A.  That’s  right. 

Q.  What  year  did  you  buy  that  chain?  A.  That  was  also, 
I  think,  ’39,  that’s  right. 

Q.  What  other  chain  did  you  buy?  A.  We  bought  the 
Big  Bears  in  North  Jersey  and  Long  Island — 1944,  the 
end  of  1944. 

Q.  I  am  a  little  curious;  you  didn’t  buy  Big  Bear 

213  in  Massachusetts,  did  you?  A.  No,  no.  This  was 
the  original  Big  Bear  that  opened  in  Jersey. 

Q.  How  many  were  they?  A.  They  were  seventeen. 

Q.  And  did  you  change  those  stores  into  the  name  of 
Food  Fair?  A.  Yes,  we  changed  all  except  one  very  small 
store  ourselves,  institutionally,  if  we  put  Food  Fair  on 
it.  We  still  operate  that  under  Big  Bear — one  small  store 
in  Elizabeth.  The  rest  were  all  changed,  excepting  the 
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ones  which  would  not  fit  into  our  picture;  we  closed  a  few 
of  them. 

Q.  How  many  did  you  close?  A.  I  can’t  say  offhand; 
probably  five  or  six. 

Q.  Did  you  operate  them  for  any  period  of  time  under 
the  name  of  Big  Bear?  A.  Yes,  until  we  could  dispose  of 
what  assets  we  had  to  dispose,  and  make  the  arrangements 
for  the  leasing,  and  so  forth. 

Q.  What  was  objectionable  about  those  stores  being  op¬ 
erated  under  the  name  Food  Fair?  A.  Well,  we  have  de¬ 
veloped  a  reputation,  in  our  opinion,  in  the  food  field,  for 
operating  the  finest  types  of  food  stores,  and  everything 
has  to  follow  a  pattern  of  merchandising. 

214  Q.  Which  didn’t  fit,  as  far  as  Big  Bear  is  con¬ 
cerned?  A.  Big  Bear  definitelv  didn’t,  which  is 
proven  by  the  fact  that  they  were  in  very  dire  straits  when 
we  purchased  them.  And  we  have  never  found  ourselves 
in  that  position. 

(Thereupon,  a  short  recess  was  taken.) 

The  Court:  Mr.  Marcus,  a  question  occurred  to  me  just 
before  the  recess,  and  I  neglected  to  ask  it.  I  understood 
you  to  testify  that  your  organization  bought  out  the  Giant 
combine — where  ? 

The  Witness:  In  Baltimore. 

The  Court:  Now,  is  that  the  same  group  that  operates 
the  Giant  stores  in  Washington? 

The  Witness:  No,  no,  that  was  another  group. 

The  Court :  Then,  my  question  now  is,  presumably  there 
is  no  pre-emptive  right  to  the  use  of  the  word  “Giant.” 

The  Witness :  No,  evidently  not. 

The  Court :  If  the  Baltimore  group  built  it  up,  and  the 
New  Jersey  group  built  it  up,  and  the  Washington  group 
built  it  up,  apparently  all  three  engaged  in  the  same  work 
of  supererogation,  and  apparently  were  satisfied. 

The  Witenss:  Well,  usually  the  Giants  had  some  addi¬ 
tional  title.  For  instance,  our  Giant  was  called  the  Giant 
Quality  Food  Price  Cutter.  In  Jersey  they  had  the  Giant 
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Tiger;  Washington,  when  they  opened,  I  think  they  had 
an  additional  term. 

215  The  Court :  I  was  wondering — I  am  perfectly  frank 
in  telling  you  what  is  in  my  mind,  because  your  ques¬ 
tion  has  dissipated  the  thought — I  was  beginning  to  won¬ 
der  that  if  the  combination  was  the  same,  whether  or  not 
you  had  any  interest  of  financial  character,  or  controlling 
stock  interest  in  the  present  group  in  Washington,  and 
were  waiting  for  the  resolution  of  this  case,  so  that  on 
the  towers  of  Giant  would  appear  the  name  Food  Fair. 

The  Witness :  No,  that  is  not  the  case. 

By  Mr.  Margolius: 

Q.  As  a  matter  of  fact,  Mr.  Marcus,  the  store  in  Balti¬ 
more,  the  Giant  stores  were  called  just  that — just  Giants 
—weren’t  they?  A.  The  Giants  in  Baltimore,  I  don’t  re¬ 
call,  they  may  have  been  the  Giant. 

Q.  Don’t  you  recall  what  you  bought  over  there?  A.  I 
don’t  recall  what  the  full  term  was,  because  there  were  so 
many  of  them,  you  know,  with  Giant  as  a  prefix  and  some 
later  addenda. 

Q.  Was  that  a  prefix  in  Baltimore?  A.  The  Giant — was 
it  a  prefix  in  Baltimore? 

Q.  Was  it,  or  was  it  called  the  Giant  Stores?  A.  That  I 
can’t  remember  exactly. 

The  Court:  I  understood  you  also  to  testify  with  refer¬ 
ence  to  development  of  this  operation  generally,  that 

216  the  original  plan  was  to  have  stores  about  forty 
or  fifty  miles  apart,  and  to  reach  out  into  areas, 

with  parking  areas  adjacent,  so  that  people  living  in  the 
areas  outside  the  urban  centers  would  be  able  to  come  in. 

The  Witness:  That’s  right. 

The  Court:  That  was  the  original  plan? 

The  Witness :  That’s  right. 

The  Court:  And  the  Baltimore  operation,  and  the  open¬ 
ing  up  of  one  or  two  stores  in  Baltimore,  was  a  deviation 
from  that  original  plan? 


The  Witness:  That  was  a  later  development.  You  see, 
if  I  may  take  a  second  on  that  for  clarification,  we  operated 
twenty-three  small  stores  in  Harrisburg  up  till  1933,  and 
we  opened  this  one  large  market,  and  we  did  more  business 
in  the  one  large  market  than  we  did  in  the  twentv-three. 
We  assumed,  as  a  logical  conclusion,  that  if  we  could  only 
do  a  certain  amount  of  business  in  twentv-three  stores,  and 
we  can  do  that  much  in  one,  that  the  town  was  only  suitable 
for  one  store,  you  see. 

And  we  found  that  because  in  our  smaller  type  opera¬ 
tions  we  were  drawing  all  the  surrounding  communities 
— for  instance,  Dauphin  and  Speeceville,  all  those  towns, 
miles  awav — and  this  large  store  was  able  to  accomodate 
all  of  that  trade  coming  into  Harrisburg.  We  therefore 
thought  that  one  store,  perhaps,  was  the  saturation 
217  for  a  town,  and  our  next  step  was  to  go  to  Heading, 
which  is  sixtv  miles  awav,  which  is  one  store. 

The  Court :  So  you  got  out  of  the  chain  idea  in  the  same 
city? 

The  Witness:  That’s  right.  Now  in  1935  we  found  that 
you  could  go  and  open  another  store  in  the  city  and  still 
do  business,  although  you  did  take  some  away,  even  within 
five  miles  of  each  other :  in  a  city  you  took  a  certain  amount 
of  business  away  from  your  original  store,  and  we  started 
our  first  “second”  store  in  Harrisburg,  and  then  we  went 
to  Baltimore  and  by  ’37  we  had  four  stores  in  Baltimore. 

The  Court:  Was  that  because  of  the  fact  that  you  had 
competition? 

The  Witness:  Xo,  competition  didn’t  set  in  until  about 
’37. 

The  Court:  In  other  words,  as  far  as  your  Harrisburg 
operation  was  concerned,  when  you  found  out  that  one 
store  drew  the  over-all  business  of  twenty-three,  you 
opened  up,  of  course,  the  one  store. 

The  Witness:  Yes. 

The  Court :  After  the  one  store  was  opened  up,  and  for 
an  appreciable  period  of  time  thereafter,  did  you  have  any 
competition  in  the  Harrisburg  area? 


The  Witness:  No. 

The  Court:  Have  you  any  competition  in  the  Harrisburg 
area  today? 

218  The  Witness:  Yes. 

The  Court :  When  did  that  competition  of  a  similar 
character  develop? 

The  Witness:  The  first  competition,  I  think,  developed 
in  about  ’38. 

The  Court:  Well,  that  was  about  a  year  after  you  opened 
up  the  Harrisburg  store? 

The  Witness:  No — ’33  we  opened  up  the  Harrisburg. 
The  Court:  ’37  you  went  to  Baltimore? 

The  Witness :  No,  ’35  we  went  to  Baltimore. 

The  Court :  ’35,  yes. 

The  Witness:  We  had  four  stores  in  Baltimore  before 
we  had  any  competition. 

The  Court :  What  would  you  characterize  your  operation 
today  as — a  chain,  or  what? 

The  Witness:  We  are  a  corporate  chain  on  a  national 
basis.  We  are  considered  a  national  chain. 

The  Court:  Bv  whom? 

The  Witness:  By  the  trade,  and  by  the  business  papers 
and  financial — and  we  ran  seventh  among  corporate  food 
chains  in  the  United  States  and  twentieth  in  all  retail 
businesses. 

The  Court :  Let  me  ask  you  this  question :  If  some  indi¬ 
viduals  in — I  think  I  touched  on  this  yesterday — we  will 
say,  in  Reno,  Nevada,  opened  up  an  operation  of  the 

219  character  that  you  are  engaged  in,  and  called  that 
Food  Fair,  and  through  sources  of  information,  such 

as  trade  journals  or  newspapers,  you  became  aware  of 
that  fact,  would  you  feel  that  that  was  an  incursion  upon 
your  right? 

The  Witness :  Yes. 

The  Court:  To  the  use  of  the  word? 

The  Witness :  Yes,  sir. 

The  Court :  So,  therefore,  repeating  my  question  of  yes¬ 
terday,  I  take  it  that  you  would  feel  that  there  was  a 
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usurpation  of  what  primarily  belongs  to  you  by  any  sort 
of  operation  of  that  character  in  any  part  of  the  United 
States. 

The  Witness :  Yes.  The  fact  of  the  matter  is  that  where 
these  stores  do  begin,  and  there  have  been  some,  all  of 
which  we  have  given  notice  to,  we  are  usually  apprized 
of  it  first  by  a  letter  from  someone  who  knows  of  us.  It 
doesn’t  have  to  come  to  us  through  trade  papers.  We 
usually  get  an  influx  of  letters  that,  “I  saw  Food  Fair 
here;  is  that  yours?”  And  then  we  investigate  and  try  to 
take  whatever  steps  we  can. 

We  immediately  put  them  on  notice  through  our  legal 
department. 

By  Mr.  Margolius: 

Q.  But,  as  a  matter  of  fact,  Mr.  Marcus,  along  the  lines 
that  you  are  speaking,  and  even  though  it  is  vour  job,  in 
this  large  national  chain,  of  which  you  are  executive 
220  vice  president,  you  don’t  even  know  that  there  is  a 
chain  of  Food  Fairs  in  Winston-Salem,  North  Caro¬ 
lina,  do  you?  A.  I  do  now,  yes. 

Q.  When  did  you  learn  that?  A.  Just  recently.  In  fact, 
I  think  we  put  them  on  notice. 

Q.  How  long  ago?  A.  Well,  I  don’t  remember  the  exact 
time.  Our  legal  department  handles  that. 

Q.  As  head  of  that  department,  from  your  investigation, 
they  have  been  operating  down  there  for  more  than  five 
years,  anyway,  haven’t  they?  A.  Well,  I  don’t  know.  You 
can  readily  understand,  with  an  operation  with  ten  thou¬ 
sand  people,  and  doing  the  volume  we  do,  that  I  can’t  know 
every  detail.  I  try  to  know  as  much  as  I  can,  but  it  is 
impossible  to  know  everything. 

Q.  Nobody  wrote  you,  in  response  to  what  you  said  to 
the  judge — nobody  wrote  you  a  flood  of  letters?  A.  The 
files  of  our  legal  department  would  have  that. 

Q.  Don’t  you  know  that  as  head  of  your  promotion  de¬ 
partment?  A.  I  explained,  I  can’t  know  everything. 
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Q.  I  admit  that.  But  you  don’t  know  that;  don’t  you 
know  that  there  is  a  chain  of  food  stores  in  the  State 

221  of  Michigan  called  Food  Fair?  A.  Yes,  I  do. 

Q.  And  how  long  ago  did  you  learn  that?  A.  I 
learned  that  when  they  began  their  operation — before  they 
began  their  operation. 

Q.  When  did  they  begin  their  operations?  A.  I  think 
that’s  probably  about  a  year,  year  and  a  half. 

The  Court:  What  year? 

The  Witness:  Either  a  year  or  a  year  and  a  half  ago. 
By  Mr.  Margolius: 

Q.  You  haven’t  filed  any  suits  up  there,  have  you?  A. 
We  notified  them  before  they  began  operating,  and  we  are 
now  doing  something  about  it.  Just  what  the  details  of 
that  are,  I  don’t  know,  what  status  it  holds. 

Q.  How  about  the  store  in  Cleveland?  A.  Cleveland? 
I  never  heard  of  a  Food  Fair. 

Q.  You  never  heard  of  a  Cleveland —  A.  I  don’t  think 
it  exists. 

Q.  Is  there  one  in  Phoenix,  Arizona?  A.  I  never  heard 
of  it. 

Q.  Have  you  ever  investigated  to  see  whether  or  not 
there  was  one  in  Phoenix,  Arizona?  A.  I  never  heard 
of  it. 

Q.  In  the  case  in  Massachusetts  in  the  year  1948,  or  1949, 
it  was  called  to  your  attention  in  that  case  that  there 

222  was  claimed  to  be — I  don’t  know  whether  there  is 
one  there  or  not,  frankly — but  there  was  claimed 

to  be  a  store  in  Phoenix,  Arizona,  under  the  name  Food 
Fair.  I  am  asking  you  whether  or  not  you  can  state  as 
a  fact  whether  or  not  there  is  a  store  in  Phoenix,  Arizona  ? 
A.  I  cannot  state  as  a  fact  whether  there  is  one. 

Q.  You  have  never  heard  the  claim  even  made  that  there 
was  one  in  Phoenix,  am  I  right?  A.  That’s  right. 

Q.  There  is  also  mention  made  in  the  Massachusetts  case 
that  there  is  a  Food  Fair  in  Huntington  Park,  California  ? 
A.  Yes. 
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Q.  Have  you  ever  heard  of  that?  A.  Yes. 

Q.  Do  you  know  whether  there  is  a  Food  Fair  out  there  ? 
A.  Yes. 

Q.  There  is?  A.  Yes. 

Q.  What  have  you  done  about  that?  A.  We  have  put 
them  on  notice,  I  assume. 

Q.  Oh,  you  assume;  you  don’t  know?  A.  I  told  you,  I 
don’t  know.  We  have  quite  a  large  legal  staff. 

Q.  There  is  a  Food  Fair  in  Huntington,  California?  A. 
Yes,  it’s  right  outside  of  Los  Angeles. 

223  Q.  I  didn’t  know  that.  The  phone  book  didn’t 
disclose  that.  You  don’t  know  how  old  that  store 

is,  do  you  ?  A.  It ’s  several  years  old. 

Q.  You  had  one  in  Vineland,  New  Jersey,  didn’t  you? 
A.  Yes. 

Q.  What  did  you  do  about  that?  A.  We  brought  suit 
against  them. 

Q.  Went  to  court  on  that,  didn’t  you,  because  that  was 
right  in  the  middle  of  your  operations  right  in  New  Jersey? 
A.  It  was  a  glaring  example. 

Q.  Is  that  right?  A.  Yes. 

Q.  And  you  went  to  court  to  protect  your  name?  A. 
Yes. 

Q.  When  was  that? 

The  Court:  What  happened  to  the  case? 

Mr.  Margolius :  They  won  the  case. 

The  Witness:  We  won  the  case.  We  are  now  operating 
down  there. 

By  Mr.  Margolius: 

Q.  When  was  that,  Mr.  Marcus?  A.  I  think  it  was  ’47. 
Q.  In  1947?  A.  I  think  so.  I  am  not  sure  of  the 

224  date,  but  I  think  it  was  ’47. 

Q.  How  long  was  it  after  you  found  out  that 

thev  had  a  Food  Fair  in  Vineland  that  vou  filed  suit?  A. 
* 

Oh,  it  was  some  time  within  a  year. 


Q.  What  about  the  Food  Fair  in  Indianapolis,  Indiana; 
do  you  know  about  that?  A.  Never  heard  of  it,  if  there  is 
such. 

Q.  Never  heard  of  it?  A.  If  there  is  such,  I  never  heard 
of  it.  I  don’t  recognize  that  there  is  one.  I  said  before,  I 
don’t  think  there  is  any. 

Mr.  Burroughs:  Before  Mr.  Margolius  goes  into  this 
further,  I  would  like  to  inquire  whether  he  is  prepared  to 
show,  if  it  is  material,  that  there  are  Food  Fair  stores  in 
these  various  areas  to  which  he  has  now  alluded? 

Mr.  Margolius:  I  would  like  to  say  to  Mr.  Burroughs,  if 
I  may,  in  all  friendliness,  and  this  suit  will  always  be  con¬ 
ducted  on  a  friendly  basis  with  the  two  gentlemen  over 
there,  that  the  stores  about  which  I  am  reading — I  didn’t 
know  about  Huntington,  very  frankly,  because  it  wasn’t 
in  the  phone  book,  but  we  are  ready  to  bring  in  the  telephone 
directories  of  those  cities,  showing  Food  Fair  stores.  I 
took  it  up  with  Mr.  Euwer  last  Saturday  that  there  are 
Food  Fair  stores.  We  will  bring  the  telephone  books  in, 
if  necessary. 

By  Mr.  Margolius: 

225  Q.  You  have  already  answered  on  Cleveland,  you 
don’t  know  there  is  one  there.  How  about  Fort 
Worth,  Texas?  A.  I  never  heard  of  that  one. 

Q.  How  about  Dallas,  Texas?  A.  I  never  heard  of  that. 

Mr.  Margolius:  If  I  may,  with  the  Court’s  permission, 
here  is  a  list  we  took  out  of  phone  books  with  telephone 
numbers  and  addresses. 

Mr.  Danzanskv:  And  the  page  in  the  directory  on  which 
it  appears. 

The  Court :  You  may  be  able  to  save  time,  if  you  intend 
to  offer  that  evidence,  by  presenting  to  counsel  a  copy  of 
the  cities  in  which  these  stores  presumably  function;  by 
check  of  telephone  directories  in  those  areas,  you  might 
possibly  be  able  to  stipulate  that  that  is  so. 

Mr.  Euwer :  Yes,  we  will  review  it. 
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By  Mr.  Margolius: 

Q.  Have  yon  ever  heard  of  a  Food  Fair  in  Toronto, 
Canada?  A.  No. 

Q.  Have  you  ever  heard  of  a  Food  Fair  in  Buffalo,  New 
York?  A.  Yes.  That’s  not  a  market,  though.  Your  in¬ 
formation  is  a  little  off  on  that.  That  was  a  department 
store  that  ran  a  sale  and  called  it  a  food  fair,  the 

226  same  as  they  would  call  it,  perhaps,  a  food  festival, 
or  carnival.  TTe  took  recognition  of  that,  and  we 

so  notified  them,  and  they  discontinued  that.  And  I  think 
that  Texas  may  refer  to  the  same  thing,  because  there  is 
something  in  the  back  of  my  mind  about  that. 

Q.  You  are  thinking  of  the  Houston  Food  Fair?  A. 
That  may  be. 

Q.  That  is  one  thing,  but  this  is  a  market.  A.  This  one 
in  Buffalo  was  Statler’s  Food  Fair,  a  department  store 
ran  in  conjunction — that  is  not  a  store  operated  as  Food 
Fair.  You  recognize,  of  course,  that  all  of  these  are  recent 
additions.  They  have  all  just  cropped  up  in  the  last 
year  or  so. 

By  Mr.  Margolius : 

Q.  Mr.  Marcus,  you  subscribe  to  the  trade  journals,  in¬ 
cluding  Food  Topics?  A.  Yes,  sir. 

Mr.  Margolius:  Trill  vou  mark  this. 

(A  news  clipping  was  marked  Defendant’s  Exhibit  No. 
2  for  identification.) 

By  Mr.  Margolius : 

Q.  I  show  you  an  article  which  appeared  there  on  Octo¬ 
ber  2, 1950,  at  page  11,  which  refers  to  the  Bova  Food  Fair 
of  Cleveland. 

Mr.  Burroughs :  If  the  Court  please,  perhaps  I  am 

227  a  little  late,  but  I  want  to  object  to  this  testimony 
as  being  beyond  the  scope  of  the  direct  examination, 

in  the  first  instance,  and  secondly,  that  it  is  all  irrelevant 
and  immaterial,  has  no  bearing,  as  I  see  it,  on  the  issues 
involved  in  this  case. 
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The  Court :  W ell,  I  don  ’t  know,  Mr.  Burroughs,  whether 
I  quite  agree  with  you  or  not.  I  think  that  it  is  relevant 
in  the  sense  that  it  conforms  to  the  rules  of  the  Federal 
Courts  that  cross-examination  may  be  directed  to  what  was 
brought  out  on  direct. 

I  think  the  testimony  of  the  witness  on  direct,  and  as 
a  result  of  my  interrogation  of  counsel,  was  to  the  effect 
that  plaintiff’s  claim  is  not  to  any  proprietary  right,  so 
to  speak,  in  the  term  “supermarket,”  or  to  the  type  of 
operation,  but  they  do  claim  a  pre-emptive  proprietary 
right  in  the  use  of  the  term  “Food  Fair,”  and  the  combi¬ 
nation  of  the  two. 

So,  therefore,  I  think  counsel  have  the  right  to  at  least 
indicate,  without  going  into  detail,  that  there  are  others 
who  are  using  the  name,  because  that  is  important,  in  my 
view,  and  I  am  expressing  myself  at  length  so  that  you 
will  understand  just  exactly  the  way  I  am  thinking;  that  it 
is  important  in  my  view  with  reference  to  the  so-called 
derivation  of  secondary  meaning,  because  the  words,  them¬ 
selves  are  descriptive,  and  the  case  is  going  to  rise  and 
fall  on  whether  or  not  the  use  of  the  words,  descrip- 
228  tive  as  they  are,  by  the  plaintiff,  has  built  up  in  the 
public  mind,  by  virtue  of  their  operations,  a  secon¬ 
dary  meaning  identified  with  them. 

1  don’t  think,  Mr.  Margolius,  calling  to  the  attention  of 
the  witness  the  fact  that  there  actually  is  a  Food  Fair  in 
Cleveland,  of  which  he  confessed  ignorance,  is  helpful.  In 
other  words,  when  the  time  comes,  in  your  case  in  chief, 
you  may  put  in,  from  what  appears  in  the  various  telephone 
directories,  the  fact,  if  it  is  a  fact,  that  there  are  various 
places  throughout  the  country  operating  under  the  same 
name. 

Mr.  Burroughs :  My  point  was  that  if  one  man  steals  my 
money  and  I  don’t  do  anything  about  it,  it  doesn’t  pre¬ 
vent  me  from  complaining  about  somebody  else  who  steals 
my  money. 

The  Court :  I  think  the  point  is  well  taken. 
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Mr.  Margolius:  I  want  to  address  myself  to  that  very 
thing,  Your  Honor,  and  there  is  considerable  amount  of 
law  as  to  whether  or  not  a  businessman  considers  himself 
to  own,  have  property  rights,  in  a  name  which  he  either 
does  not  seek  to  protect  in  a  given  market  or  does  seek  to 
protect  as  against  somebody  else. 

The  Court:  As  far  as  this  particular  exhibit  is  con¬ 
cerned,  he  doesn’t  know  anything  about  the  market. 

And,  gentlemen,  I  want  to  say  this  again.  I  said  it  in 
the  beginning:  This  is  not  a  trademark  proceeding, 

229  of  course,  but  it  has  many  aspects  of  a  trademark 
proceeding,  certainly  in  common  law.  I  take  it  as 

a  matter  of  law  that  no  one,  from  the  very  nature  of  the 
words  themselves,  has  a  prescriptive  right,  a  trademark 
right,  if  you  want  to  put  it  that  way,  in  the  use  of  the  term 
Food  Fair.  But  if  you  can  build  up  a  secondary  meaning, 
and  the  use  of  language  which  ordinarilv  would  become 
prescriptive  becomes  identified  with  you  or  with  your  op¬ 
eration  of  the  business,  that  is  the  problem  here.  And 
first  user. 

Bv  Mr.  Margolius: 

Q.  Mr.  "Marcus,  when  you  selected  the  name  Food  Fair, 
you  testified  the  other  day  that  you  had  in  mind  the  Fair 
Department  store  in  Chicago,  is  that  right?  A.  I  think 
that  was  part  of  the  conversation  we  had  in  reference  to 
it.  I  think  George  Friedland  was  fresh  from  Chicago  at 
that  time. 

Q.  Didn’t  you  testify  in  your  deposition  that  what  you 
patterned  or  took  the  name  from  was  the  Fair  in  Chicago, 
which  was  the  World’s  Fair?  A.  No. 

Q.  Shortly  before  ’35?  A.  No.  My  testimony  would  have 
been  the  same,  because  it  is  based  on  fact.  The  name  Fair 
came  up,  and  we  thought  Fair  depicted  the  type  of  store 
that  we  were  operating.  It  was  quite  an  interesting 

230  spectacle,  plus  the  fact  that  food  was  sold  in  the 
store. 
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Q.  The  deposition  doesn’t  show  any  reference  to  a 
department  store.  You  said  the  Fair  in  Chicago.  A.  Well, 
I  assumed  that  you  knew  the  Fair  in  Chicago. 

The  Court :  The  World’s  Fair  in  Chicago  was  ’33,  wasn’t 
it? 

Mr.  Margolius:  That’s  right. 

By  Mr.  Margolius : 

Q.  Getting  back  before  the  recess,  Mr.  Marcus,  to  the 
Big  Bear  stores  up  in  New  Jersey,  which  you  bought  out 
in  1944,  you  operated  some  of  them  under  the  name  of 
Big  Bear  for  several  years,  is  that  right?  You  still  do, 
as  a  matter  of  fact,  don’t  you?  A.  We  have  one  small 
store.  It  will  never  fit  into  our  complete  operation. 

Q.  What  size  is  that  store?  A.  That  store — about  3,500, 
3,000  square  feet. 

Q.  What  is  your  minimum  requirement  of  floor  space  to 
fit  into  your  pattern?  A.  Well,  we  operate  between  nine 
and  twenty  thousand  feet  of  selling  space. 

Q.  How  much  parking  space  do  you  require  for  every 
foot  of  store  space?  A.  Well,  we  usually  consider  three 
to  one,  I’d  say. 

Q.  In  other  words,  your  parking  space  should  be 
231  three  times  your  store  space?  A.  That’s  right. 

Q.  So  if  you  have  a  twenty  thousand  foot  store, 
you  would  want  sixty  thousand  feet  of  parking?  A.  Rough¬ 
ly,  that’s  right.  We  don’t  always  get  it,  you  understand, 
but  it’s  a  good  idea. 

Q.  In  respect  to  what  His  Honor  asked  you  after  recess, 
you  opened  your  store  in  Baltimore  in  1935  in  a  densely 
populated  section,  wasn’t  it?  I  mean,  not  densely,  but  a 
well-populated  section?  A.  I’d  say  it  was  well  populated. 

Q.  It  wasn’t  on  the  suburbs,  in  the  sense  that  it  was 
out  in  the  country,  with  a  big  shopping  center?  A.  Well, 
at  that  time  that  section  was  fairly  suburban,  as  well  as 
urban,  and  it  was  the  main  highway  leading  from  York 
through  Towson,  and  so  forth. 
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Q.  So  it  was  on  the  other  side,  away  from  Washington 
— on  the  other  side  of  Baltimore,  away  from  Washington; 
it  was  the  Towson  Road?  A.  Xo,  it  is  not  on  the  Towson 
Road,  it  is  just  north  of  North  Avenue,  and  North  Avenue 
is  the  main  artery  leading  down  Monroe  Street,  and  down 
to  Washington. 

The  Court :  What  was  the  big  operation  on  the  road  that 
used  to  lead  from  the  ferry,  the  main  boulevard  into  Balti¬ 
more,  way  up  on  top  of  the  hill  on  the  left  as  you 

232  come  in  from  New  York?  You  know,  the  dual 
highway. 

The  Witness :  Route  40. 

The  Court:  Route  40.  Just  as  vou  come  into  the  out- 

V 

skirts  of  Baltimore  there  is  a  big  operation  of  this  charac¬ 
ter  on  the  left.  Howard  Johnson’s  is  next  to  it.  Do  you 
know  where  the  Howard  Johnson  stand  is?  There  are 
two  Howard  Johnson  stands  in  that  row.  One  of  them 
burned.  On  the  New  York  end. 

The  Witness:  Are  you  referring  to  the  New  York  end 
or  the  Washington  end? 

The  Court:  I  am  talking  about  the  New  York  end,  be¬ 
yond  Baltimore,  as  you  leave  the  city  of  Baltimore:  but 
I  was  talking,  as  you  approach  Baltimore  on  that  dual 
highway,  40,  when  you  get  off  the  ferry;  where  the  high¬ 
way  subsequently  branches  to  Wilmington  and  Baltimore 
there  was  a  Howard  Johnson  stand  that  burned  about  two 
or  three  years  ago.  Then  about  two  or  three  miles  further 
south,  as  you  approach  Baltimore,  on  the  outskirts  of  the 
city,  Baltimore  County,  up  on  the  hill  there  is  a  big  op¬ 
eration  of  this  kind  next  to  a  Howard  Johnson  stand. 
Do  vou  remember  that? 

I  " 

The  Witness:  No,  I  don’t  think  so.  It  is  outside  of 
Baltimore? 

The  Court :  It  is  within  the  city  limits. 

By  Mr.  Margolius : 

Q.  How  long  after  you  opened  your  first  store  in 

233  Baltimore  did  you  open  your  second?  A.  We  opened 
the  second  early  in  ’37. 


163 


Q.  Early  in  ’37?  Where  was  that?  A.  The  second  one, 
I  think,  was  opened  at  Fleet  and  Haven  Streets  in  ’36. 

Q.  The  latter  part  of  ’36?  A.  I  think  so. 

Q.  And  how  far  was  that  removed  from  your  existing 
store  in  Baltimore?  A.  Oh,  I’d  say — I  have  to  take  a  guess 
— it’s  probably  about  three  or  four  miles. 

Q.  And  within  the  city  limits?  A.  Yes. 

Q.  How  big  was  that  store?  A.  That  store  was  close 
to  30,000  square  feet. 

Q.  When  did  you  open  your  third  store  in  Baltimore? 
A.  "We  opened  two  together  in  ’37.  We  opened  Franklin- 
town  Road  and  Belvedere  Avenue. 

Q.  Same  day?  A.  Yes,  both  together. 

Q.  In  ’36?  A.  ’37. 

Q.  You  mean  that’s  your  third  and  fourth  in  Baltimore, 
then?  A.  That’s  right. 

234  Q.  How  far  are  they  away  from  your  first  and  sec¬ 
ond  stores?  A.  Well,  we  are  covering  four  corners 
of  Baltimore  now. 

Q.  You  weren’t  covering  any  corner  on  the  second  store; 
that  was  onlv  three  or  four  miles  awav  from  the  first.  A. 
That  was  a  diagonal  corner.  If  you  visualize  a  rectangle, 
and  you  take  one  corner,  and  you  go  across,  that  was  it. 
Now  we  have  crossed  the  other  way,  and  we  are  closer  to 
Washington  now  with  Belvedere  Avenue.  That’s  right 
off  of  the  western  end,  I  guess. 

Q.  In  other  words,  within  a  period  of  a  year  and  a  half 
or  two  years,  you  opened  four  stores  in  Baltimore  proper? 
A.  That’s  right. 

Q.  And  not  on  the  outskirts  of  Baltimore,  but  in  Balti¬ 
more  proper?  A.  That’s  right.  They  were — the  suburban 
areas  of  Baltimore. 

Q.  When  did  you  open  your  store  in  Coatesville,  Pennsyl¬ 
vania?  A.  I  don’t  recall  the  date  of  that. 

Q.  You  identified  an  exhibit  yesterday - 

Mr.  Burrough:  He  didn’t  identify  it. 
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Mr.  Margolius:  He  identified  this  one,  because  he  didn’t 
know  whether  it  was  a  financial  statement  or  a  prospec¬ 
tus. 

235  Bv  Mr.  Margolius: 

Q.  Is  that  a  financial  statement  or  a  prospectus? 
A.  This  is  a  prospectus. 

Q.  Offered  to  the  public,  is  that  right?  A.  This  was  a 
pictorial  view. 

Q.  This  is  Plaintiff’s  Exhibit  No.  S.  You  identified 
that  yesterday  as  a  financial  statement,  but  in  fact  it  is 
a  prospectus?  A.  I  made  an  error,  I  beg  your  forgiveness. 

Q.  Looking  at  the  inside  cover,  you  have  there,  “Printed 
for  distribution  to  the  public  to  aid  the  sale  of  stock  in  the 
Union  Premier  Food  Stores,  Inc.,”  a  list  of  Food  Fair 
markets,  is  that  right?  A.  Yes. 

Q.  What  date  do  you  have  down  there  as  the  opening 
of  the  Coatesville,  Pennsylvania  store?  A.  May  21,  1935. 
Q.  Is  that  a  fact?  A.  Yes,  sir. 

Q.  You  opened  Coatesville,  Pennsylvania,  as  a  Food 
Fair  store  in  May  of  1935?  A.  I  wish  I  could  say  so,  but 
it  was  not  opened  as  a  Food  Fair  store.  The  store  was 
opened  May  21,  1935,  but  not  as  a  Food  Fair  store. 

236  Q.  Doesn’t  this  say,  “Opened  May  21,  1935?”  A. 
Yes,  but  this  was  printed  in  1937,  and  it  then  bore 

the  name  of  Food  Fair. 

Q.  You  don’t  mean  that  that  means  that  it  was  opened — 
A.  That’s  right. 

Q.  I  know  nothing  about  printing  prospectuses  to  sell 
stock,  believe  me. 

The  Court:  I  am  assuming  it  cleared  with  the  SEC,  if 
that  is  what  you  are  worried  about. 

(Discussion  off  the  record.) 

By  Mr.  Margolius : 

Q.  When  was  that  store  changed  to  the  name  Food  Fair? 
A.  ’36. 
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Q.  In  1942,  Mr.  Marcus,  you  changed  your  name  of  your 
holding  corporation  to  Food  Fair,  is  that  right?  A.  That’s 
right. 

Q.  From  Union  Premier  Stores,  Inc.?  A.  That’s  right. 
Q.  At  that  time,  when  you  changed  it,  did  you  have  any 
stores  other  than  stores  under  the  name  of  Food  Fair? 
A.  ’42 — I  don’t  think  we  had  anything,  unless  there  was  a 
straggling  King  Arthur  in  there. 

Q.  "Was  there?  A.  That’s  a  matter  of  record  there. 

Q.  Prior  to  that  time  the  Union  Premier  stores  had 
been  placed  on  the  market  as  far  back  as  ’37,  as  this 

237  prospectus  indicates?  A.  Yes. 

Q.  The  primary  factor  in  determining  where  a 
food  store  shall  open,  Mr.  Marcus,  is  convenience  to  the 
customer,  is  it  not?  A.  Yes,  with  its  various  ramifications. 

Mr.  Margolius:  Your  Honor,  so  there  won’t  be  anv  mis- 
understanding,  and  while  Mr.  Marcus  is  on  the  stand,  I 
gather  from — mavbe  I  am  wrong,  but  the  inference  that  I 
received  is  that  they  do  not  contend,  or  at  least  this  wit¬ 
ness  has  not  said,  that  they  considered  Baltimore  and 
Washington  as  serving  the  same  customers,  being  in  the 
same  trading  area.  Am  I  wrong? 

Mr.  Burroughs :  Suppose  you  ask  him  the  question. 

Mr.  Margolius:  I  don’t  want  to  go  into  something  that 

mav  not  be  in  the  case. 

•> 

The  Court:  I  don’t  think  Mr.  Burroughs  can  answer  that 
question,  no  matter  what  his  opinion  may  be,  how  valuable 
his  opinion  may  be  in  the  circumstances.  I  think  if  you 
think  the  question  is  material,  that  you  ought  to  ask  the 
witness. 

Mr.  Margolius:  They  have  alleged  in  their  complaint — 
in  other  words,  if  they  expect  to  prove  that  some  other 
way,  I  would  like  to  ask  Mr.  Marcus  instead  of  calling  him 
later. 

238  The  Court:  I  am  going  to  be  bound  by  the  issues 
as  set  forth  in  condensed  form  in  the  pretrial  order. 

I  assume  that  the  pretrial  order  represents  the  joint  work 


of  counsel  on  both  sides  as  to  what  the  issues  are  in  the 
case.  And  so,  if  there  happens  to  be  an  allegation  in  the 
complaint  to  the  effect  that  you  have  indicated,  and  it  is 
not  referred  to  as  critical  of  the  pretrial  order,  I  am  not 
going  to  pay  any  attention  to  it. 

Mr.  Margolius:  I  think  they  referred  to  it  in  the  pretrial 
order,  if  I  am  not  mistaken,  Your  Honor. 

The  Court:  “Since  1935  plaintiff  has  operated  a  number 
of  retail  food  stores  under  the  trade  name  Food  Fair  in 
Baltimore,  Maryland,  which  is  a  marketing  area  serving 
many  of  the  same  customers  as  the  District  of  Columbia.” 
I  think  that  the  witness,  however,  in  response  to  inquiry 
made  yesterday  on  direct  examination,  said  that  they  do 
do  business,  T  gather,  of  a  wholesale  character,  dealing  with 
retail  outlets  in  the  District  of  Columbia,  for  such  things 
as  butter  and  eggs,  and  some  of  the  exhibits  introduced  yes¬ 
terday  with  reference  to  the  commodity  items  that  have 
been  so  labeled  as  Food  Fair. 

Mr.  Margolius:  May  I  go  over  to  that,  then,  Your  Honor. 

By  Mr.  Margolius: 

Q.  Mr.  Marcus,  one  of  the  most  important  factors  in 
determining  where  a  food  market  should  be  opened 
239  is  convenience  to  the  customers,  is  that  right,  to 
the  public?  A.  That’s  one  of  the  factors. 

Q.  Would  you  say  that  is  the  most  important  factor?  A. 
Well,  some  surveys  have  shown. 

Q.  I  will  accept  you  as  an  expert.  What  do  you  as  an 
expert  say,  in  metropolitan  areas,  such  as  Baltimore  or 
Washington,  now;  I  am  not  talking  about  York  or  some 
small  towns  where  you  have  stores.  A.  If  you  don’t  have 
people  that  can  reach  it,  naturally  you  can’t  do  business, 
that  is  a  logical  assumption.  However,  in  our  minds,  that 
has  to  be  present.  We  assume  that  has  to  be  present,  but 
there  are  other  factors  which  cause  us  to  choose  locations. 

Q.  Have  you  changed  your  opinion  or  anything  in  any 
way  on  that  line  since  you  gave  your  deposition  on  June 
5,  1950?  A.  I  don’t  think  so. 
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Q.  I  asked  you,  page  58:  “Do  you  establish  a  store 
close  to  an  existing  store  for  the  reason  that  the  existing 
location  may  be  too  far  for  the  customers  to  go  to  trade 
at  your  existing  store?” 

Your  answer  is:  “Convenience  is  recognized  as  the  great¬ 
est  factor  in  food  distribution/’  A.  I  haven’t  changed  it. 
I  said  that  it  has  to  be  ever  present. 

240  Q.  It  is  the  most  important  factor?  A.  Well,  we 
can  consider  it,  if  something  has  to  be  ever  present, 

and  the  other  factors  don’t  have  to  be  present  at  all  times, 
naturally  it  becomes  the  most  important  factor. 

Q.  Is  it  the  greatest  factor  in  food  sitribution?  A.  Pos¬ 
sibly,  yes. 

Q.  Isn’t  it  also  a  fact  that  people  will  not  travel  over 
a  certain  distance  to  go  to  a  grocery  store?  A.  That  we 
have  never  been  able  to  determine. 

Q.  You  haven’t  been  able  to  determine  that?  A.  No, 
sir,  because  in  Houston,  Texas,  we  understand  that  they 
will  travel  a  hundred  miles,  seventy-five  miles. 

Q.  Let  me  limit  my  question  to  metropolitan  areas  such 
as  Baltimore  or  Washington.  A.  We  haven’t  been  able 
to  determine  the  full  extent  of  travel  there,  because  we 
found  in  various  types  of  surveys  in  different  locations  that 
the  range  of  distance  that  they  travel  will  vary  just  as  much 
as  anything  else  will  vary. 

Q.  According  to  your  theory,  if  you  opened  one  mam¬ 
moth  store  in  the  City  of  Baltimore,  it  would  not  be  neces¬ 
sary  for  you  to  open  sixteen,  as  you  have  done?  A.  That 
was  our  original  concept,  and  I  think  that  probably  some 
day  there  will  be  another  evolution  whereby  someone  will 
open  one  huge,  mammoth  store  and  draw  fifty, 

241  sixty  miles  even  under  present-day  conditions. 

Q.  Yet  you  have  in  the  City  of  Baltimore  today 
sixteen  large  supermarkets  of  your  type?  A.  That’s  right. 

Q.  And  as  far  as  you  are  concerned,  therefore,  in  the 
Baltimore  area,  you  are  satisfied  from  what  you  have  in 
fact  done,  that  it  is  necessary  to  establish  numerous  stores 
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at  different  locations  in  order  to  get  the  trade  in  that  area. 
A.  That  has  been  what  we  have  done.  At  present  I  am 
looking  for  the  next  step  of  the  evolution. 

Q.  That  is  an  evolution  to  come  yet;  I  am  talking  about 
what  exists  today.  A.  That  has  been  proven  by  the  fact. 

Q.  And  is  it  your  statement  to  this  Court  that  people 

will  2:0  from  the  Citv  of  Washington  to  the  Citv  of  Balti- 

more  to  trade  in  vour  stores?  A.  There  are  some  who  are 

•> 

going  from  the  District  to  our  stores. 

C  v? 

Q.  Wait,  now,  I  said  to  Baltimore.  A.  Well,  to  our  stores 
in  Baltimore,  say  that. 

Q.  They  make  a  definite  trip  to  Baltimore  to  buy  some 
food?  A.  They  were  shopping  in  our  store.  Whether  they 
made  a  definite  trip  to  buy  food,  or  they  went  for  clothing, 
or  whether  they  live  in  Baltimore  and  work  in  Washington, 
or  vice  versa,  I  can't  answer  that, 

242  Q.  Mr.  Marcus,  you  live  in  Philadelphia?  A. 
Yes. 

Q.  If  you  came  to  Washington  visiting  my  house,  for 
example,  and  you  needed  some  shaving  cream,  you  would 
be  a  Philadelphian  trading  in  a  drugstore  in  a  neighbor¬ 
hood  where  I  live.  A.  That ’s  true. 

Q.  Would  you  say  that  that  drugstore  would  cater  to 
Philadelphians?  A.  If  I  lived  in  Philadelphia  and  com¬ 
muted  to  Baltimore  everv  dav  to  work,  once  a  dav,  I  mav 
have  shopping  habits  in  both  towns,  without  any  difficulty, 
and  there  is  a  good  deal  of  commuter  trade  from  Baltimore 
to  Washington.  It  is  verv  heaw. 

Q.  As  a  practical  matter,  there  was  no  real  reason  for 
you  to  open  up  a  store  here  under  the  name  of  Food  Lane, 
or  no  real  reason  for  you  to  come  into  Washington  because 
you  have  plenty  of  stores  in  Baltimore  that  these  people 
can  go  to.  A.  As  a  practical  matter,  that's  not  practical. 

Q.  Mr.  Marcus,  in  1935  you  opened  the  store  and  you 
placed  an  ad  in  the  Baltimore  paper,  is  that  right,  announc¬ 
ing  the  opening?  A.  That’s  right. 
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Q.  How  much  advertising  did  you  do  in  Baltimore 

243  at  that  time,  after  you  opened  your  store?  A. 
Dollars  and  cents? 

Q.  Well,  how  many  times  would  you  say  you  had  an 
ad  in  the  paper?  How  frequently?  A.  Well,  as  often  as 
once  a  day,  and  more  often,  perhaps — well,  we  were  run¬ 
ning  between  three  and  four  times  a  week. 

Q.  Beginning  with  October  31.  A.  Beginning  with  Octo¬ 
ber  30. 

Q.  You  had  constant  newspaper  advertising?  A.  Yes. 

Q.  What  size  ads?  A.  We  began  with  full  page  ads, 
which  we  continued  for  some  time,  and  then  we  probably 
taj>ered  off.  We  never,  to  my  knowledge,  have  run  less 
than  a  half  page  ad. 

Q.  What  paper  did  you  advertise  in?  A.  In  the  Even¬ 
ing  Sun  and  the  News  Post.  There’s  two  newspapers,  and 
later  in  the  Home  News,  which  was  a  local  paper. 

Q.  Did  you  ever  advertise  in  Washington  papers  during 
that  period  of  time?  A.  No. 

Q.  Have  you  ever  advertised  in  Washington  newspapers 
the  name  Food  Fair?  A.  No. 

244  Q.  Have  you  ever  advertised  the  name  Food  Fair 
in  either  Montgomerv  Countv  or  Prince  Georges 

m/  w  O 

County  in  the  State  of  Maryland?  A.  Prince  Georges 
County,  I  think  the  Court  decided  for  me  the  location,  but 
Montgomery,  I  couldn’t. 

Q.  Let’s  limit  it  to  Montgomery  County.  A.  No.  Where 
is  Montgomery  County? 

Q.  Montgomery  County  is  where  you  are.  Let’s  forget 
Montgomerv.  You  don’t  have  a  store  in  Montgomerv. 
Let’s  take  Prince  Georges.  That’s  where  Food  Lane  store 
is.  Have  you  ever  advertised  in  any  local  papers  in  Prince 
Georges  County?  A.  Yes. 

Q.  As  Food  Fair,  I  am  talking  about?  A.  No. 

Q.  When  you  say  yes  to  the  question,  have  you,  meaning 
either  Food  Fair  or  Food  Lane,  advertised  in  local  papers, 
you  are  speaking,  if  I  don’t  misunderstand  you,  about 
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local  papers  which  have  their  distribution  in  that  county — 
Washington  papers  that  have  their  distribution  in  that 
county?  A.  We  have  used  various  media  in  there,  includ¬ 
ing  handbills,  to  make  this  simple.  We  have  used  every 
means  in  those  areas  to  acquaint  the  people  with  the  fact 
that  we  are  operating  the  Food  Lane  store. 

However,  when  you  mentioned  Food  Fair,  in  order  to 
have  the  record  perfectly  clear,  we  have  advertised 

245  Food  Fair  products  within  the  Food  Lane  ad. 

Q.  Yes,  you  have  brought  to  the  attention  of  the 
public  in  the  District  of  Columbia  newspapers,  the  fact 
that  your  stores  operating  under  the  name  Food  Lane  han¬ 
dled  Food  Fair  products.  A.  Yes,  I  suppose  that  is  prob¬ 
ably — 

Q.  Is  there  any  question  about  that?  You  just  said 
that,  didn’t  you?  A.  Yes.  There  is  no  question  about  it. 
It  must  have  been  in  the  ad. 

Q.  When  I  frame  the  question  differently,  is  there  any 
question  about  it?  A.  Well,  I  don’t  have  the  ad,  and  I 
know  from  my  own  personal  experience,  it  probably  would 
result  that  wav  because  we  run  one  set  of  advertising. 

Q.  And  that  would  have  been  at  least  subsequent  to  1947 
—’46  or  ’47?  A.  Yes. 

Q.  Never  before?  A.  No. 

Q.  Mr.  Marcus,  there  isn’t  any  question  in  your  mind — 
when  I  sav  in  vour  mind,  in  the  mind  of  Food  Fair,  Phila- 
delphia,  or  the  plaintiff — that  the  District  of  Columbia  and 
the  surrounding  counties  constitute  one  metropolitan 

246  area  in  the  grocery  business,  is  that  right?  A.  I’d 
say  it  constitutes  a  metropolitan  area;  so  far  as 

when  you  say  the  grocery  business,  I  can’t  agree  with 
that. 

Q.  I  mean  serving  patrons  or  customers,  that  as  far  as 
the  public  in  the  District  of  Columbia  is  concerned,  and 
the  surrounding  counties,  the  stores  in  that  area  serve 
the  same  customers?  A.  Yes. 
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Q.  It  is  one  integrated  community,  even  though  there 
may  be  a  district  line  surrounding  the  District  of  Colum¬ 
bia?  A.  Yes,  I  think  so,  with  the  exception  I  mentioned 
before,  of  the  heavy  commutation  public. 

Q.  Commuting  public?  A.  Commuting  public. 

Q.  They  do  and  can  buy  in  the  District  of  Columbia, 
can’t  thev?  A.  Thev  can  buv  in  the  District  of  Columbia, 
but  they  may  have  allegiance  both  ways;  I  don’t  know,  I 
can’t  determine. 

Q.  You  don’t  know  definitely? 

The  Court:  Congress  some  few  years  ago  passed  a  stat¬ 
ute  to  the  effect  of  modifying  the  statute  which  required  a 
judge  of  a  Federal  Court  to  live  in  the  district  in  which 
he  serves,  Congress  having  in  mind  the  metropolitan  area 
here,  and  the  question  of  housing,  and  provided  by  statute 
that  the  judge  could  live  outside  the  District  of  Columbia 
proper,  and  several  of  our  judges  do. 

By  Mr.  Margolius : 

247  Q.  Plaintiff’s  Exhibit  No.  15,  I  would  like  to 
sav - 

Mr.  Burroughs:  Would  vou  show  that  to  the  witness? 

Mr.  Margolius:  I  am  just  going  to  say  something.  It 
says  at  the  bottom:  “These  figures  excluded  two  stores  in 
the  metropolitan  District  of  Columbia  area,  which  stores 
are  the  Food  Lane  Stores,  is  that  right? 

The  Witness:  Yes. 

Bv  Mr.  Margolius : 

Q.  In  1946  your  company  purchased  a  store  in  Virginia, 
is  that  right?  A.  Yes. 

Q.  What  size  store  was  that?  A.  I  think  the  building  was 
about  fifteen  to  eighteen  thousand  square  feet, 

Q.  In  other  words,  a  size  store  that  fitted  into  your 
pattern,  is  that  right?  A.  That’s  right. 

Q.  In  accordance  with  the  same  questions,  Mr.  Marcus, 
that  I  asked  you  on  the  deposition,  that  store  was  operated 
under  Food  Fair  management?  A.  Yes. 


Q.  It’s  financial  statements  were  integrated?  A.  Yes. 

Q.  Into  and  as  part  of  the  Food  Fair  statements, 

248  is  that  right?  A.  That’s  right. 

Q.  Policy  directives  were  issued  to  that  store  in 
the  same  fashion  and  to  the  same  extent  as  to  other  Food 
Fair  stores,  is  that  right?  A.  That’s  true. 

Q.  Merchandising  methods  were  the  same  in  that  store 
as  they  were  in  all  other  stores,  is  that  correct?  A.  To  the 
extent  of  recognizing  territorial  differences. 

Q.  Limited  differences  would  occur  in  any  type  of  store 
that  you  might  operate  in  a  different  area?  A.  That’s  right. 

Q.  When  you  took  over  that  store,  you  purchased  it 
from  an  existing  operator,  is  that  right?  A.  Yes. 

Q.  And  it  was  necessary  for  you  when  you  took  it  over 
to  change  the  name,  is  that  so?  A.  Yes. 

Q.  And  instead  of  changing  it  to  Food  Fair,  you  changed 
it  to  Food  Lane?  A.  Yes. 

Q.  Is  that  right?  A.  Yes. 

Q.  That  store  was  warehoused,  or  serviced,  by  your 
warehouse  in  Baltimore,  servicing  the  Food  Fair 

249  stores  in  Baltimore,  is  that  right?  A.  Yes. 

Q.  And  at  all  times  the  Food  Fair  trucks  that 
delivered  the  merchandise  that  was  to  be  sold  in  that  store 
had  on  them  the  sign  “Food  Fair”  when  it  went  into  Vir¬ 
ginia  to  deliver  the  merchandise?  A.  Yes. 

Q.  And  what  I  have  said  applies  equally  well  to  the 
store  in  Maryland  which  you  opened  under  the  name  Food 
Lane?  A.  Yes. 

Q.  And  when  I  say  opened  under  Food  Lane,  what  I 
mean  is,  you  bought  it  from  an  operating  merchant.  A. 
That’s  right. 

Q.  And  it  was  necessary  for  you  to  change  the  name 
and  acquire  new  signs  and  erect  new  signs,  is  that  right? 
A.  Yes. 

Q.  And  there  again  you  changed  it  from  an  existing 
name  to  Food  Lane,  and  not  Food  Fair.  A.  Yes. 

Q.  There  isn’t  any  question  that  that  was  in  the  State 
of  Maryland?  A.  That’s  right. 
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Q.  And  by  the  same  way,  as  a  matter  of  fact,  on  your 
reports,  you  reflect  that  store  in  Maryland  as  your  Food 
Fair  store  No.  99,  is  that  right?  Do  I  have  the  figure 

250  right?  A.  No,  you  are  wrong. 

Q.  What  number  is  that?  Well,  it  is  reflected  as 
a  Food  Fair  store?  A.  It’s  100. 

Q.  Is  that  right?  A.  Yes. 

Q.  And  that  store  in  Maryland  was  obtained  or  acquired 
by  you  in  the  year  1947?  A.  Yes. 

Q.  In  1946  and  1947,  Mr.  Marcus,  it  was  still  your  policy, 
and  it  has  been,  to  bring  all  your  stores  under  the  name  of 
Food  Fair?  A.  Yes. 

Q.  And  despite  that  policy,  when  you  opened  those  stores 
and  brought  them  in,  you  opened  them  under  Food  Lane? 
A.  Yes. 

Q.  When  you  bought  those  stores  in  Virginia  and  Mary¬ 
land,  Mr.  Marcus,  there  wasn’t  any  question  in  your  mind 
that  you  knew  of  the  operation  of  the  Food  Fair  stores  in 
this  area,  by  the  defendant?  A.  No  question. 

Q.  And  you  had  known  about  them  for  a  minimum  of 
two  years  at  least,  since  1944?  A.  Yes. 

251  Q.  If  not  earlier,  is  that  right?  A.  Yes. 

Q.  With  respect  to  when  you  first  learned  of  the 
existence  of  Food  Fair,  vou  testified  vesterdav  that  it  came 
to  your  attention  in  1936.  A.  Yes. 

Q.  When  you  addressed  a  letter  to  the  Food  Fair  store 
here  on  Seventh  Street,  telling  them  not  to  operate?  A. 
Yes. 

Q.  LTnder  that  name.  And  they  answered  you  within 
the  seven  days  that  you  told  them  that  they  must  answer, 
is  that  right?  The  letter  is  in  evidence.  A.  The  letter  is 
in  evidence. 

Q.  I  want  to  ask  you  very  pointedly,  Mr.  Marcus, 
whether  or  not,  prior  to  the  time  that  I  exhibited  to  you 
or  to  your  counsel  the  letter  of  1936 — and  which  was  after 
the  filing  of  this  lawsuit,  of  course — whether  or  not  you 
had  any  knowledge  of  any  such  letter?  A.  I  had  knowl- 
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edge  of  the  letter.  I  will  say  the  letter  refreshed  my 
memory. 

Q.  You  did  have  knowledge  of  the  letter?  A.  Yes. 

Q.  In  other  words,  you  did  have  knowledge  that  in  the 

year  1936,  or  make  it  ’37,  I  don’t  care - 

The  Court:  Just  a  minute.  I  took  your  answer 

252  to  mean  that  you  had  no  knowledge  of  the  letter 
until  your  memory  was  refreshed  by  it  being  shown 

as  an  exhibit  in  court. 

The  Witness:  Yes,  that  can  be  stated  that  way. 

Mr.  Margolius:  I  am  sorry,  I  don’t  understand  that. 
The  Court:  I  understood  him  to  say,  and  it  was  in  a 
rather  round-about  fashion,  that  he  had  no  independent 
recollection  of  the  letter  before  he  took  the  stand,  but  that 
when  he  took  the  stand  and  the  letter  was  shown  to  him, 
it  refreshed  his  recollection  to  the  effect  that  he  then 
had  a  recollection  of  the  letter  being  sent.  Isn’t  that  your 
point? 

The  Witness:  Yes.  It  wasn’t  when  I  took  the  stand. 
At  the  time  of  the  deposition,  when  they  produced  the 
letter,  called  my  attention  to  the  letter,  I  recalled  very 
faintly  that  a  letter  was  written,  but  it  was  not  conscious 
in  mv  memorv  at  anv  time  between  ’36  and  ’52  that  the 

*  *  m 

letter  was  written,  and  there  were  very  obvious  reasons 
for  that,  which  I  can  explain. 

The  Court:  I  think  there  is  a  very  obvious  reason;  that’s 
the  human  one. 

The  Witness :  There  is  a  deeper  reason  than  that. 

Mr.  Margolius:  It  may  be  in  an  individual  case.  I  am 
sure  Mr.  Marcus  didn’t  have  any  knowledge  of  it. 

Mr.  Burroughs:  He  didn’t  write  the  letter. 

The  Court:  He  said  he  had  no  knowledge  of  it. 

Mr.  Margolius:  He  said  he  did  have  knowledge, 

253  Your  Honor,  refreshed  by  this  exhibit. 

The  Court:  Precisely.  Then,  again,  it  is  much 
ado  about  nothing.  Don’t  misunderstand  me,  I  am  not 
quarreling  with  your  right  to  interrogate  him  with  respect 


to  it,  but  I  think  this  little  business  that  we  are  now  en¬ 
gaged  in  is  much  ado  about  nothing. 

I  understood  the  witness  to  say — I  want  to  get  the  record 
straight  on  that — that  with  reference  to  the  letter,  whether 
it  was  in  existence  or  not,  he  had  no  independent  recollec¬ 
tion  of  the  fact  until  his  recollection  was  refreshed  bv  the 
manifestation  of  the  exhibit  itself.  Then,  seeing  the  ex¬ 
hibit,  he  immediately  concluded  that  he  had  seen  it  before, 
that  he  knew  about  it,  because  his  memory,  his  recollection 
was  refreshed  by  the  manifestation. 

Mr.  Margolius :  I  think  I  am  putting  too  much  emphasis 
on  the  letter.  Let  me  take  the  letter  out  of  the  question. 
The  Court:  Let  me  suspend. 

(Thereupon,  at  12:30  o'clock,  the  luncheon  recess  was 
taken.) 

254  Afternoon  Session 

(The  hearing  was  resumed  at  1:45  o'clock  p.  m.) 
Thereupon — 

Meyer  B.  Marcus, 

the  witness  on  the  stand  at  the  taking  of  the  recess,  resumed 
the  stand  and  testified  further  as  follows: 

Cross-examination  (Continued). 

By  Mr.  Margolius: 

Q.  I  think  before  lunch,  Mr.  Marcus,  we  were  talking 
about  that  letter  of  1936.  Let  us  forget  for  a  moment  the 
fact  that  there  was  a  letter  of  1936,  the  existence  of  which 
vour  memory  was  refreshed  bv  the  examination  of  this 

v  w  w 

when  it  was  shown  to  you. 

Prior  to  the  time  that  that  letter  was  shown  to  you  as 
a  letter,  is  it  your  testimony  that  you  did  in  fact  have  per¬ 
sonal  knowledge  on  behalf  of  Food  Fair  Stores,  of  course, 
that  since  at  least  March  of  1936  there  was  a  Food  Fair 
Store  in  Washington?  A.  I  knew  at  the  time  the  letter 
was  written  that  there  was  a  Food  Fair. 
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Q.  And  the  thing  that  you  forgot  was  the  fact  of  the 
letter,  but  the  knowledge  of  the  store  in  Washington  con¬ 
tinued;  is  that  correct?  A.  Yes.  We  wrote  the  letter  in 
1936  protesting  the  use  of  the  name  “Food  Fair.” 

255  From  ‘36  until  it  was  called  to  our  attention  again 
vividly  we  knew  there  was  no  progression  in  Food 

Fair  use  of  the  name  in  Washington,  although  the  people 
who  used  the  name  on  that  store  did  open  quite  a  number  of 
other  markets  in  the  ensuing  years,  but  not  under  the  name 
Food  Fair. 

So  naturally,  we  took  it  for  granted  that  they  had  dis¬ 
continued  for  all  intents  and  purposes  the  further  pursuance 
of  the  name  Food  Fair. 

Q.  Yes,  sir.  A.  Which  was  obvious  by  the  opening  of 
these  other  stores  under  different  names. 

Q.  Is  it  your  testimony  that  you  people  assumed  that 
the  name  “Food  Fair”  had  been  discontinued  by  the  local 
people,  or  that  it  was  simply  on  the  neighborhood  store  that 
it  gave  you  no  concern?  Now,  which  is  it?  A.  We  knew 
at  the  time  it  was  a  neighborhood  store,  and  as  long  at  it 
was  confined  to  that  one  store,  we  were  not  concerned  with 
it.  Whether  it  existed  or  did  not  during  that  period  of 
years  from  *36  didn’t  concern  us  too  much  as  long  as  the 
name  was  not  used  for  further  development. 

Q.  All  right.  Now,  bearing  in  mind  again  for  the  pur¬ 
pose  of  this  question  vour  duties  in  connection  with  this 
company,  principally  being  connected  with  the  expansion 
of  the  firm,  did  you  ever  come  to  Washington  and  examine 
the  premises  on  7th  Street  which  was  the  first  Food 

256  Fair  in  Washington?  A.  Not  until  1946. 

Q.  Between  1936  and  1946,  therefore,  you  never 
did  examine  that  store  and  see  what  it  was  like?  A.  No; 
I  had  representations  made  to  me  by  people  of  my  field 
organization. 

Q.  You  have  no  personal  knowledge?  A.  Personally  I 
did  not  see  it. 

Q.  All  right.  Now  who  in  your  organization  came  to 
Washington  to  investigate  and  make  such  reports?  A.  My 


real  estate  department  and  our,  I  think  our  District  Man¬ 
ager  from  Baltimore. 

Q.  When  was  that  investigation  made?  A.  The  first 
investigation  had  to  be  made  in  ’36  before  he  wrote  the 
letter.  Subsequently  I  don’t  know  the  date. 

Q.  Would  you  say  that  there  had  been  investigations 
made  subsequently  from  ’36  on?  A.  I  would  say  in  the 
general  sense,  not  directly  as  an  investigation. 

Q.  Well,  define  your  own  terms  as  you  see  them.  What 
do  vou  mean  bv  “in  a  general  sense”?  Would  vou  sav 
anybody  came  over  here  once  a  year?  A.  I  would  say  that 
somebody  probably  observed  it,  if  not  once  a  year  or  once 
in  two  years,  because  it  was  a  static  situation. 

Q.  As  a  matter  of  fact,  you  have  stated  that  it 
257  was  brought  to  your  attention  that  this  company  had 
operated  other  stores  under  different  names?  A. 
That  is  right. 

Q.  Now,  therefore,  someone  in  your  organization  must 
have  surveyed  the  situation  in  Washington  from  time  to 
time  to  ascertain  that;  is  that  right?  A.  That  doesn’t 
necessarily  follow  because  in  the  previous  testimony  when 
we  discussed  these  other  stores  in  other  territories,  we  per¬ 
sonally  have  not  observed  those  either,  but  you  pointed  out 
that  they  do  exist,  and  we  believe  that  they  do  if  you  say  so. 

Q.  But  you  have  testified  here  in  your  examination  both 
on  direct  and  on  cross — on  your  direct  examination  which 
appears  on  page  152  of  yesterday’s  hearing,  you  say: 

“Inasmuch  as  this  one  store  was  a  store  of  very 
minor  nature,  in  our  opinion,  we  did  not  press  the  issue 
any  further,  especially  in  view  of  the  fact  that  the 
present  defendants  were  operating  other  stores  during 
this  interim  under  different  names  which  appeared  to 
us,  it  was  our  assumption  that  they  were  not  going  to 
use  the  Food  Fair  name  any  further.” 

For  you  to  have  ascertained  that,  someone  in  your  organi¬ 
zation  had  to  come  to  the  conclusion  that  this  company 


using  Food  Fair  in  Washington  was  opening  other 

258  stores  under  different  names  ?  Am  I  right  ?  A.  That 
is  right. 

Q.  So  that  the  answer  to  the  question  would  be  that  there 
was  somebodv  in  vour  organization  investigating  this  com- 
pany  from  time  to  time,  and  who  learned  that  they  were 
operating  other  stores:  is  that  right?  A.  That  is  right. 

Q.  Now,  therefore,  I  want  to  ask  you,  did  there  ever 
come  to  your  attention  prior  to  let  us  say  1944,  from  the 
investigations  that  you  have  stated  your  company  made, 
that  this  company  in  fact  did  operate  other  food  stores? 
A.  Xo. 

Q.  So  that  during  the  years  there  isn’t  any  question  in 
your  mind — prefacing  my  next  question,  I  want  to  preface 
it  by  the  summary  of  what  you  said — that  you  had  full 
knowledge  individually  of  the  store  in  the  District  of 
Columbia  under  the  Food  Fair,  and  had  concerned  yourself 
to  the  extent,  let  me  put  it  that  way,  of  making  an  investiga¬ 
tion  and  determining  that  they  had  operated  other  stores 
under  other  names?  A.  Well,  that  is  putting  it  very 
sharply,  and  I  didn’t  mean  to  express  it  that  sharp,  because 
if  I  want  to  detail  it,  reports  had  reached  me  during  the 
interim  ’36  to  ’40,  particularly,  that  that  Food  Fair  was 
no  longer  in  existence  for  part  of  the  time. 

Q.  Who  did  that  come  from,  your  investigators?  A. 
From  our  field  men.  I  wouldn’t  call  them  investiga- 

259  tors  because  they  have  other  duties  there. 

Q.  Are  any  of  those  men  still  with  you?  A.  Un¬ 
fortunately  neither  of  them  are. 

Q.  Do  you  remember  their  names?  A.  Well,  our  real 
estate  agent  was  one.  He  is - 

Q.  Yes.  A.  — he  is  not  with  us  any  more. 

Q.  Are  they  available  to  testify  for  you  ?  A.  I  don ’t  know 
where  they  are.  They  are  not  in  this  part  of  the  country 
any  more. 

Q.  I  see.  So  it  came  to  your  attention  that  they  had  in 
fact  discontinued  using  the  name  Food  Fair?  A.  It  was 


mentioned  to  me  on  several  occasions  that  they  had  closed 
that  Food  Fair  store. 

Q.  And  up  until  1944  it  had  never  come  to  your  attention 
that  they  had  opened  any  other  stores  under  the  name  Food 
Fair?  A.  No. 

Q.  Is  that  right?  A.  No. 

Q.  Now,  Mr.  Marcus - 

The  Court:  When  did  you  open  Food  Lane? 

The  Witness:  In  1936. 

The  Court:  How  about  the  one  in  Maryland  and  the  one 
in  Virginia? 

The  Witness:  Virginia  was  ’46,  and  the  one  in 

260  Maryland  was  opened  in  ’47,  and  the  latest  one  in 
Maryland  was  1951. 

By  Mr.  Margolius: 

Q.  Do  you  have  in  your  office  files,  Mr.  Marcus,  the  carbon 
copy  of  the  original  letter  which  is  Plaintiff’s  Exhibit  No. 
28?  A.  I  haven’t  seen  it  if  they  have  it. 

Q.  Do  you  have  or  did  you  have  or  have  you  had,  how¬ 
ever  you  want  to  say  it,  the  original  of  our  reply?  A.  I 
haven’t  seen  that,  either. 

Q.  In  the  preparation  of  this  case  before  the  filing  of  the 
suit  did  vou  examine  vour  files  in  vour  office?  Did  vou  go 
through  your  files  to  ascertain  the  existence  of  anything  in 
writing  with  respect  to  notice?  A.  No;  I  did  not. 

Q.  Did  you  have  any  part  of  any  reports  filed  by  these 
investigators  made  a  part  of  your  records  in  your  Phila¬ 
delphia  office,  or  wherever  your  office  is?  A.  No;  they 
were  verbal  reports. 

Q.  So  that  everything  you  are  giving  us  here  is  some¬ 
thing  from  memory?  A.  That  is  right. 

Q.  There  is  nothing  in  your  records  to  either  substantiate 
it  or  refute  it  ?  A.  No. 

Q.  Is  that  right? 

261  Mr.  Burroughs:  You  say  everything  he  is  giving 
now? 
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Mr.  Margolius:  With  respect  to  these  investigators’  re¬ 
ports  and  so  forth;  that  is  right. 

Bv  Mr.  Margolius: 

Q.  Now,  in  you  Complaint  you  state — and  I  might  say 
that  that  Complaint  is  signed  by  the  Counsel  for  Plaintiff — 
and  as  you  are  familiar,  Mr.  Marcus,  I  don’t  think  I  am  out 
of  turn  when  I  say  that  there  is  an  identical  complaint  filed 
in  Baltimore  and  Mr.  Marcus’  signature  under  oath — you 
make  the  statement  that  a  long  time  after  you  began  using 
the  name  Food  Fair  this  defendant  used  the  name  Food 
Fair,  of  course,  with  the  intent  to  capitalize  on  your  reputa¬ 
tion. 

I  am  interested  in  knowing  in  relation  to  the  various 
events  what  vou  considered  when  vou  olace  in  vour  Com- 
plaint  the  term  of  what  you  know  at  that  time  as  “a  long 
time”  to  mean?  A.  We  could  assume  that  the  long  time 
might  mean  a  period  between  August  when  we  filed  our 
corporation  in  Maryland - 

The  Court :  1935  ? 

The  Witness:  Which  was  1935;  1935  to  March  of  ’36 
when  we  were  made  aware  of  your  store.  Or  we  could  better 
assume  with  more  logic,  that  the  time  that  elapsed  between 
when  Food  Fair  became  a  factor  recognizable  to  us  in 
Washington,  which  was  not  until  the  1940 ’s,  would  be  a 
long  time. 

262  By  Mr.  Margolius: 

Q.  Well,  which  of  those  did  you  mean?  I  mean, 
I  admit,  I  submit,  that  the  Pleadings  are  prepared  by  coun¬ 
sel,  not  by  witnesses  or  by  clients.  However,  there  is  one 
in  Baltimore  which  as  I  say  is  under  your  oath  as  to  the 
facts.  A.  Both  of  those  facts  would  determine  a  long  time 

in  mv  mind. 

•> 

Q.  All  right.  In  the  interrogatories  filed  in  this  court 
by  us  and  answered  by  you,  answered  by  you  as  Vice  Presi¬ 
dent  of  the  plaintiff  under  oath  to  the  interrogatories — 
I  am  interested  in  interrogatory  No.  27-A. 
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May  I  have  the  date  of  the  filing  of  that,  Your  Honor, 
for  the  record? 

The  Court:  Interrogatories  filed  December  7,  1951. 

Mr.  Margolius:  No;  it  is  earlier  than  that,  Your  Honor, 
the  interrogatories  of  the  plaintiff.  It  is  in  1950. 

The  Court:  You  mean  interrogatories  by  the  defendant 
to  the  plaintiff? 

Mr.  Margolius:  Yes,  sir;  it  was  filed  in  October  1948. 
I  have  it  here  August  31st. 

The  Court:  Let’s  see  if  I  have  it  here.  I  have  the 
answers.  The  answers  were  filed  October  27th. 

Mr.  Margolius:  That  is  the  date  I  wanted;  1948. 

The  Court:  That  is  right;  the  answers. 

Mr.  Margolius:  Yes,  sir. 

263  Bv  Mr.  Margolius: 

Q.  Now,  in  your  answers  filed  in  October,  1948, 
you  were  asked  this  question: 

“Has  the  plaintiff  ever  notified  the  defendant  that 
it,  the  defendant,  was  using  the  name  ‘Food  Fair’  in 
violation  of  the  plaintiff’s  right  to  use  said  name?” 

And  your  answer  to  that,  Mr.  Marcus,  is  as  follows: 

The  Court :  What  answer  is  it  ? 

Mr.  Margolius:  27,  Your  Honor,  on  page  13  of  the  inter¬ 
rogatories. 

The  Court:  These  pages  aren’t  numbered,  but  I  will  go 
by  the  interrogatory.  27  ? 

Mr.  Margolius:  Yes,  sir. 

By  Mr.  Margolius: 

Q.  Your  answer  was  this: 

“Plaintiff  states  that  defendant  was  first  notified 
by  plaintiff  of  its  unlawful  use  of  plaintiff’s  trade  name 
‘Food  Fair’  when  plaintiff  first  learned  of  its  use  at  a 
food  convention  held  in  Chicago  in  1944.” 

Now,  is  that  the  answer  when  the  Food  Fair  of  the  plain¬ 
tiff  first  learned  of  the  defendant’s  use  of  the  name  Food 


Fair?  A.  Well,  obviously  it  isn’t,  because  we  wrote  to 
you  in  1936. 

264  Q.  But  when  you  answered  these  interrogatories, 
you  at  that  time  did  not  know  that  we  had  in  our 

possession  a  letter  dated  April  17,  1936  from  you,  did  you  ? 
A.  I  admitted  that. 

Q.  Therefore,  when  you  answered  these  interogatories 
in  194S,  after  you  brought  suit,  apart  from  the  letter — I 
was  putting  too  much  emphasis  on  the  letter — apart  from 
the  letter  you  had  no  knowledge  that  anybody  had  been 
us^ng  the  name  in  the  District  of  Columbia  prior  to  the  time 
you  learned  that  in  1944?  A.  We  had  knowledge,  but  it 
was  not  called  to  our  attention.  And  I  think  that  in  my 
deposition  I  so  stated. 

Q.  I  am  not  talking  about  deposition  now,  Mr.  Marcus. 
A.  I  understand  what  you  are  talking  about,  and,  of  course, 
counsel  prepared  the  interrogatories,  and  I  can’t  be  too 
sure  of  what  was  in  it.  It  was  1948.  At  the  time  when 
it  was  presented  to  me  I  probably  signed  it  with  the  best  of 
intentions  and  the  best  of  my  knowledge,  or  to  the  best  of 
my  memory’s  recollection.  I  testified  previously  that  the 
letter  was  completely  out  of  my  mind  until  I  was  refreshed. 

Q.  Xow,  when  you  furnished  the  answer  to  Interrogatory 
No.  27,  did  you  obtain  the  information  therein  contained 
from  anv  file  in  vour  office?  A.  No. 

w  •> 

265  Q.  So  that  that  was  directly  and  completely  from 
your  memory?  A.  That  is  right. 

Q.  Now,  in  respect  to  27-B,  which  is  with  respect  to 
the  notification: 

“If  said  notification  was  given,  state  the  date  or 
dates  of  the  notice  or  notices,  by  whom  the  notice  was 
given  and  the  contents  of  each  notice.” 

And  vour  answer  was : 

“Oral  notice  that  such  use  was  unlawful  was  given 
at  that  time  to  the  President  of  the  Defendant,  Irvin 
Seigel,  by  Meyer  B.  Marcus  and  Arthur  Rosenberg, 
Vice  Presidents  of  plaintiff.  Subsequently,  notice  of 
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defendant’s  unlawful  use  of  the  name  ‘Food  Fair’  was 
given  to  defendant  by  letter  dated  August  28,  1946 
from  the  General  Counsel  of  the  Plaintiff,  Stein  and 
Mandel,  addressed  to  Counsel  of  the  Defendant,  Welch, 
Daily  &  Welch,  710  -  14th  Street,  Northwest,  Washing¬ 
ton,  D.  C.” 

Now,  at  the  time  that  you  saw  the  officers  of  the  defend¬ 
ant  company  by  reason  of  your  testifying  and  what  you 
have  answered  here  is  from  memory,  and  vou  state  that  at 
that  time  vou  gave  them  notice  that  thev  were  unlawfullv 
using  your  name.  Did  you  at  that  time  allude  to  any 
knowledge  of  earlier  use  by  them  of  this  name? 
266  A.  As  far  as  I  recall  I  did  not,  because  as  I  explained 
before,  we  were  not  concerned  greatly  with  the 
fact  that  they  had  opened  a  small  store.  That  store  was 
not  in  competition,  and  neither  did  it  have  any  great  sig¬ 
nificance  in  our  operation.  It  wasn’t  until  the  use  of  the 
name  was  deliberately  expanded,  in  our  minds,  that  we  took 
proper  notice  of  it;  and  that  was  when  we  called  it  to  their 
attention  in  1944. 

Q.  When  you  say  “deliberately  expanded”,  as  of  1944, 
when  you  saw  these  gentlemen  at  the  Supermarket  Insti¬ 
tute  meeting,  you  had  no  way  of  knowing,  and  did  not 
know,  did  you,  as  to  the  type  of  stores  they  had  in  Wash¬ 
ington?  A.  Well,  I  didn’t  need  to,  when  two  men  were 
walking  around  wearing  badges,  big  badges,  “Food  Fair”, 
and  they  were  not  employed  by  me.  We  had  five  or  six  rep¬ 
resentatives,  but  these  two  did  not  belong  to  us.  It  was 
called  to  our  attention  that  there  were  men  there  with 
Food  Fair  badges. 

Q.  So  that  you  knew  at  that  time  that  they  were  operat¬ 
ing  supermarkets  in  1944?  A.  That  is  right;  or  otherwise 
they  would  not  have  been  admitted  to  the  convention. 

Q.  What  are  the  qualifications  of  membership  in  the 
Supermarket  Institute?  A.  They  are  supposed  to  be  super¬ 
market  operators.  I  don’t  know  whether  they  had  a  limi¬ 
tation  on  the  number  of  stores.  I  think  they  did  at 
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267  that  time  on  the  number  of  stores  you  had  to  operate. 

The  Court :  You  say  this  was  in  1944  in  Chicago? 

The  Witness :  Yes. 

The  Court:  You  were  put  on  notice  that  these  two  men 
who  were  not  employed  by  you  had  badges  of  a  character 
indicating  that  they  were  using  the  term  “Food  Fair”? 

The  Witness :  That  is  right. 

The  Court :  But  I  note  in  this  answer  to  the  interrogatory 
that  you  did  nothing  further  about  that,  presumably,  until 
you  again  wrote  them  in  August  of  1946? 

The  Witness:  Well,  we  notified  them  orally,  as  we  stated 
and,  of  course,  this  was  the  latter  part  of  ’44.  We  were 
engaged  in  a  war,  as  you  recall.  We  were  not  in  any - 

The  Court:  The  Food  Fair  people? 

The  Witness:  The  TTnited  States.  And  the  super-food 
people  were  involved  in  rationing,  control,  and  shortage 
of  manpower,  but  we  certainly  at  that  time  did  not  feel  it 
proper  to  bring  in  any  type  of  suits  or  internal  dissention 
into  the  picture. 

The  Court:  How  would  the  internal  dissention  come 
about? 

The  Witness:  Well,  we  were  scrapping  enough  trying 
to  get  things  together  and  supplying  the  people. 

The  Court:  You  mean  scrapping  enough  among  your 
competitors  in  the  industry? 

The  Witness:  No;  the  industry  at  that  time  was 
26S  very  united  on  trying  to  supply  the  people  with 
food. 

The  Court:  Well,  wouldn’t  you  think  that  where  food 
was  rationed,  and  supply  was  short,  that  under  circum¬ 
stances  of  that  character,  when  vou  found  somebodv  com- 
peting  with  you  by  usurpation  of  your  name,  and  thus  re¬ 
ducing  or  contributing  to  the  general  reduction  that  the 
war  had  brought  about  to  your  annual  gross,  that  that  was 
the  time  to  tell  these  people  by  affirmative  action  that  they 
should  cease  and  desist? 

The  Witness:  Well,  we  didn’t  feel  so  at  the  time.  We 
were  not  looking - 
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The  Court:  My  question  was:  Wouldn’t  you  think  that 
that  would  be  a  good  time  while  you  were  operating  with 
a  short  supply? 

The  Witness:  I  don’t  like  to  differ  with  you,  but  I  don’t 
think  so. 

The  Court:  I  am  not  asking  you  to  differ  with  me.  I 
am  not  asking  you  to  agree  with  me.  I  am  asking  you 
whether  or  not  you  think  that  where  the  market  is  neces¬ 
sarily  close  bv  virtue  of  the  war  and  the  allocation  of  food 
*  * 

and  important  items  of  food  for  use  of  the  troops  and  for 
rationing  among  the  civilian  population,  generally,  don’t 
you  think  as  a  businessman  engaged  in  the  operation  in 
which  you  were  engaged,  that  where  you  found  in  1944  you 
had  notice  of  the  fact  that  there  was  a  group  usurping 
your  trade  name,  so  to  speak,  a  competitor  in  an 
269  area  rather  closelv  contiguous  to  that  which  vou 
were  operating,  that  that  was  the  time  to  stop  that  ? 

The  Witness:  Well  we  didn’t  think  so;  and  I  don’t 
think  that  at  times  of  an  emergency  it  is  the  time  for  any¬ 
one  to  engage  in  civil  actions. 

The  Court:  Well,  that  is  your  answer.  You  think  in 
times  of  emergency  such  as  times  of  war  that  all  lawsuits 
should  be  put  off  for  the  duration? 

The  Witness:  I  think  unless  they  are  important  to  the 
national  welfare. 

The  Court  :  I  wish  they  had  done  that. 

(Laughter.) 

By  Mr.  Margolius: 

Q.  Do  you  think  we  ought  to  be  in  civil  litigation  at 
this  time  when  the  country  is  in  an  emergency  such  as 
the  President  has  stated? 

The  Court:  What?  That  has  been  decided.  We  are  in 
no  emergency. 

(Laughter.) 

Mr.  Margolius:  I  don’t  know  whether  Your  Honor  con¬ 
curred  in  that. 
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The  Court:  Well,  I  won’t  say  yes  or  no,  but  I  will  say 
we  are  in  no  emergency.  That  is  the  law  of  the  case. 

Bv  Mr.  Margolius: 

Q.  I  gather  that  the  reason  you  are  conveying  to  the 
Court  that  you  did  nothing  in  1944  immediately  was 

270  because  this  country  was  in  a  state  of  emergency? 
A.  That  was  the  summation  of  it.  There  are  other 

elements  that  entered  into  it.  There  is  the  shortage  of 
manpower  and  shortage  of  other  things  that  would  be 
needed  to  bring  about  a  case  of  that  kind.  You  will  under¬ 
stand  the  preparation  that  has  been  made  in  this  case  now. 
You  know  there  has  been  work  done  here  for  a  good  many 
years,  because  a  good  part  of  that  has  been  gathered  to¬ 
gether  from  our  other  cases. 

Q.  And  you  thought  you  needed  all  that  to  build  this  case? 
A.  We  thought  that  we  needed  enough  evidence  to  present 
a  proper  case,  and  we  knew  that  the  manpower  during  the 
war  emergency  was  not  available  to  devote  to  those  things 
when  we  had  to  administer  a  rationing  program. 

The  Court:  What?  When  was  the  Massachusetts  case 
started? 

The  Witness:  That  was  in  *48. 

Mr.  Margolius :  ’47. 

The  Witness:  ’47  or  ’48. 

The  Court:  And  when  was  the  New  Jersey  case  started? 
The  Witness:  ’47. 

The  Court :  And  of  course  the  Virginia  case  was  started 
when  ? 

The  Witness:  The  F.  T.  C.  was  '46. 

271  The  Court:  Were  you  in  any  litigation  at  all  dur¬ 
ing  the  war  of  such  a  character  such  as  this? 

The  Witness:  Xo. 

By  Mr.  Margolius : 

Q.  As  a  matter  of  fact,  in  1944  if  you  had  commenced 
the  litigation  you  would  have  had  one-third  of  the  work 
that  you  have  prepared  because  most  of  this  is  since  1944. 
A.  I  had  less  than  one-third  of  the  staff. 
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Q.  In  other  words,  you  have  grown  since?  A.  That  is 
obvious. 

Q.  Since  you  have  learned  that  we  were  here  operating 
supermarkets - 

Mr.  Burroughs:  I  object. 

Mr.  Margolius:  It  is  obvious. 

The  Court :  There  is  no  purpose  no  matter  how  obvious 
it  may  be. 

By  Mr.  Margolius : 

Q.  Now,  by  the  way,  what  happened  to  the  Huntington 
Park  Food  Fair  in  California?  A.  What  happened  to  it? 

•  Q.  Yes.  A.  I  don’t  know  whether  it  closed  or  whether 
it  is  still  there. 

Q.  But  as  far  as  you  know  it  hasn’t  closed,  but 
272  there  was  one  there  and  it  has  operated?  A.  There 
was  one  there  for  a  few  years,  but  it  was  an  out¬ 
skirts  store.  It  just  stood  there.  There  was  no  growth. 

Q.  Do  you  know  that  as  a  fact  when  you  say  that  there 
wasn’t  any  growth?  A.  As  far  as  I — I  saw  it  personally  a 
few  vears  ago. 

Q.  When  did  you  see  it  personally?  A.  I  think  prob¬ 
ably  around  ’46. 

Q.  Well,  you  hadn’t  seen  it  when  you  testified  in  Massa¬ 
chusetts?  A.  That  I  hadn’t  seen  it?  No,  I  didn’t  testify 
to  that. 

Q.  I  beg  your  pardon.  A.  I  don’t  think  that  question 
was  asked  me. 

Q.  In  1946  you  knew  there  was  a  Food  Fair  Store  in 
Huntington  Park,  California?  A.  I  am  not  sure  of  the  date. 

Q.  Have  you  filed  a  suit  there?  A.  No;  we  haven’t  filed 
a  suit. 

Q.  You  plan  to  open  a  store  in  California?  A.  Plan? 

Q.  Yes.  A.  I  have  no  definite  plans. 

Mr.  Burroughs:  It  is  back  to  my  original  objection.  I 
think  we  have  been  over  it  and  over  it  and  over  it.  I 
think  it  is  immaterial. 
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Mr.  Margolius:  Let  me  ask  the  witness,  if  I  may, 

273  in  the  answers  to  the  interrogatories,  and  I  now 

refer  to  Interrogatory  24 - 

The  Court:  It  goes  back  again  to  a  question  of  first 
using. 

Mr.  Margolius:  Xo;  not  at  all,  Your  Honor.  Respect¬ 
fully  I  say  that  because  it  only  goes  back  to  the  first  user 
in  a  given  area.  In  other  words,  if  we  opened  a  store  in 
Baltimore,  and  they  had  a  store  in  Baltimore,  then  that 
would  be  the  only  issue,  I  believe. 

The  Court:  We  have  gone  over  it  before,  and  now  we 
go  over  it  again.  I  am  assuming  that  this  controversy  is 
over  the  use  of  the  term  “Food  Fair’’  in  relation  to  super¬ 
markets. 

Mr.  Margolius:  In  locality;  in  certain  localities. 

The  Court:  Well,  that  is  right.  And  the  plaintiff’s  po¬ 
sition  is  that  they  have  established  the  combination,  so 
to  speak,  the  combination  of  the  term  “Food  Fair”  in  re¬ 
lation  to  a  supermarket  to  such  an  extent  that  the  public 
in  the  area  in  which  they  operate  identifies  the  use  of 
that  term  “Food  Fair”  in  relation  to  a  supermarket  to 
such  an  extent  that  the  public  in  the  area  in  which  they 
operate  identifies  the  use  of  that  term  “Food  Fair”  with 
their  operation. 

Mr.  Margolius:  If  that  were  so,  I  would  agree  with 
Your  Honor,  but  I  think  they  go  one  step  further  and  ask 
as  Your  Honor  said  the  other  day,  why  don’t  they  go  all 
the  way  and  say  it  is  national. 

The  Court:  I  hadn’t  finished. 

Mr.  Margolius:  Yes,  sir. 

274  The  Court :  And  by  virtue  of  their  expansion  since 
they  were  the  Union  or  the  Premier,  whatever  it  was 

at  that  time,  and  by  virtue  of  the  adoption  of  this  name, 
their  position  is,  according  to  the  witness  in  response  to 
a  question  by  the  Court,  that  wherever  that  name  is  found 
to  be  used  in  any  part  of  this  country  or  Canada  by  any 
other  individuals  or  corporations  engaged  in  the  same 
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business  with  the  same  factors  combined,  that  would  be 
contested  as  a  usurpation  of  their  name  which  has  by  secon¬ 
dary  usage  become  identified  with  them. 

Mr.  Margolius:  That  is  right. 

The  Court:  That  is  what  this  controversy  is  about,  isn’t 
it? 

Mr.  Euwer :  That  is  right. 

Mr.  Burroughs:  That  is  right. 

The  Court :  I  want  the  nods  to  be  put  on  the  record. 

Mr.  Margolius:  Yes,  sir. 

Q.  Let  me  ask  the  witness,  then,  that  as  far  back  as 
1946  he  has  testified  that  there  has  been  a  Food  Fair  in 
Huntington  Park,  California,  and  nothing  has  been  done 
by  the  plaintiff  Food  Fair  of  Philadelphia  with  respect 
to  that.  Is  that  right,  Mr.  Marcus?  A.  That  is  right, 

Q.  And —  A.  Excepting  we  may  have  formally  notified 
them. 

275  Q.  When  would  that  have  been?  A.  That  could 
have  been  any  time  from  the  first  time  it  came  to 
our  attention. 

Q.  But  you  took  no  action.  You  know  that?  A.  We 
took  no  action,  neither  have  we  taken  action  here  until 
now.  Obviously  the  imposing  list  you  read  to  me  of  Food 
Fair  names,  some  of  which  I  have  no  knowledge,  we  can’t 
be  in  these  places  all  the  time  prosecuting. 

Q.  That  is  up  to  you,  not  us.  A.  So  we  must  take  the 
cases  in  order  and  hope  to  get  complete  relief  sometime. 
That  is  why  we  went  to  the  Federal  Trade  Commission. 

Q.  So  I  am  asking  you  now,  Mr.  Marcus,  in  spite  of  that, 
vou  haven’t  taken  anv  action  in  California,  and  in  answer 
to  the  Court  you  said  that  you  did  not  expect  to  go  to 
California. 

The  Court :  I  gather  if  he  had  any  adjudication  it  is  res 
judicata. 

Mr.  Margolius:  Not  any  place  except  as  within  us. 

The  Court:  I  am  not  arguing  as  to  whether  or  not  it 
will  be.  I  gather  from  inference  that  it  will  be.  He  will 
walk  in  the  court  with  the  judgment  of  this  Court. 
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Mr.  Margolius :  And  expect  everybody  to  lay  down. 

The  Court :  I  don  ’t  know  what  he  will  expect. 

By  Mr.  Margolius: 

Q.  Did  you  not  say  October  1948  with  respect  to  your 
planned  expansion,  that  you  had  recently  conducted 

276  negotiations  looking  for  the  purchase  of  retail  food 
units  in  California?  A.  That  was  true. 

Q.  And  yet  you  have  taken  no  action  and  took  none 
then  with  respect  to  the  Huntington  Park  Food  Fair?  A. 
That  is  right. 

Q.  Which  is  right  outside  of  Los  Angeles?  A.  We  nego¬ 
tiated  in  194S  in  California  for  the — no ;  it  was - 

Q.  Well,  you  say  here —  A.  — it  was  either  ’47  or  ’48. 
Recently  it  was  ?46. 

Q.  Recently?  A.  Please;  that  is  bad. 

Mr.  Burroughs:  Whv  don’t  vou  read  him  the  whole  an- 
swer? 

The  Witness :  Please  read  the  statements  as  I  made  them. 
Mr.  Margolius:  *  *  has  recently  conducted  negotia¬ 

tions  looking  toward  the  purchase  of  retail  food  units  in 

California  and  Michigan,” - 

The  Witness:  That  was  1946.  We  conducted  negotia¬ 
tions  for  the  purchase  of  a  chain,  and  that  is  when  I  saw 
the  Huntington  Park  Food  Fair.  Incidentally,  since  you 
brought  that  date  about,  it  is  very  clear.  That  chain  pur¬ 
chase  did  not  materialize.  Therefore  we  had  no  immediate 
intent  of  going  to  California,  and  I  assume  that  our  legal 
staff  properly  notified  the  Huntington  Park,  California 
unit. 

277  Now,  two  years  later  we  went  to  Detroit,  and  we 
were  just  on  the  verge  of  being  Detroit  operators, 

and  now  in  this  last  year  someone  has  opened  a  Food  Fair. 

By  Mr.  Margolius: 

Q.  Just  in  the  last  year?  A.  I  think  it  is  a  year  or  a 
year  and  a  half. 
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Q.  Just  that  recently?  A.  Yes.  All  these  cases  that  you 
mentioned  are  just  very  recent. 

Q.  Well,  Huntington  is  1946,  Mr.  Marcus.  A.  But  we 
have  this  one  here,  and  we  have  the  Vineland.  We  have 
the  Brookline,  where  we  could  concentrate  our  attention 
to  try  to  get  the  proper  decision. 

Q.  What  is  your  net  profit  a  year  for  your  corporation? 
A.  Around  $4  million. 

Q.  And  yet  you  say  you  don’t  have  the  wherewithal  to 
fight  these  cases? 

Mr.  Burroughs:  He  didn’t  say  that. 

The  Witness:  I  didn’t  say  that. 

The  Court:  I  do  think  we  are  getting  a  little  bit  afield. 

Mr.  Margolius:  I  don’t  want  to  pursue  that  any  further. 

The  Court:  All  right. 

By  Mr.  Margolius: 

Q.  With  respect  to  your  answer  that  you  have  given 
that  reports  coming  back  to  you  indicated  either  that 
278  the  Food  Fair  Store  here  was  of  a  neighborhood 
variety  or  that  they  were  going  out  of  business  or 
had  stopped  using  the  name,  I  want  to  direct  your  atten¬ 
tion,  Mr.  Marcus,  to  another  interrogatory,  namely,  Inter¬ 
rogatory  No.  26  in  which  we  ask  you  these  questions: 

“(a)  Which  of  the  defendant’s  stores  are  in  compe¬ 
tition  with  the  plaintiff? 

“(b)  With  which  ones  of  the  plaintiff’s  stores  are 
those  stores  of  the  defendant  in  competition? 

“(c)  The  date  said  stores  first  competed  with  each 
other,  and 

“(d)  The  nature  of  the  competition.” 

With  respect  to  those  questions,  Mr.  Marcus  answered 
as  follows : 

“a.  Plaintiff  states  that  all  of  the  retail  stores  of 
the  defendant  are  in  competition  with  the  plaintiff. 
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“b.  Plaintiff  states  that  such  stores  are  principally 
in  competition  with  the  stores  of  the  plaintiff  located  in 
metropolitan  Baltimore. 

“c.  Plaintiff  states  that  the  date  said  stores  first 
competed  with  each  other  was  upon  their  opening  for 
business. 

“d.  The  nature  of  said  competition  is  both  actual 
and  potential.” 

279  Now,  in  light  of  that,  which  are  your  answers,  do 
vou  now  sav  that  from  1936  to  1944  vou  did  not  con- 

w  *  w 

cern  yourself  with  the  Food  Fair  of  Washington,  that  you 

even  had  reports  that  there  weren’t  any  such  stores,  and 

that  it  was  onlv  when  vou  learned  in  1944  that  thev  were 
* .  »  » 

a  supermarket  that  you  concerned  yourself?  Is  that  still 
your  answer?  A.  Yes. 

Q.  Are  these  answers  that  you  have  given  in  the  interro¬ 
gatories  wrong?  A.  No.  I  think  they  mean  the  same  thing. 

Q.  Then,  explain  to  the  Court,  if  you  can,  or  will,  that 
the  date  said  stores  first  competed  with  each  other  was 
upon  their  opening  for  business  which  means  as  far  as  the 
facts  are  concerned,  as  I  can  see,  you  opened  in  1935.  We 
opened  according  to  the  indisputable  testimony,  apart  from 
what  we  are  going  to  prove,  but  according  to  the  news¬ 
papers,  the  newspaper  ads,  let  us  say,  March  1936  for  the 
present  purposes. 

Can  you  explain  that  to  the  Court?  A.  We  consider  that 
the  people  from  Baltimore,  and  particularly  in  the  early 
days,  when  supermarkets  were  not  as  prevalent  as  they 
are  today,  that  it  was  easily  logical  to  assume  from  the 
basis  of  our  other  operations  that  people  may  have  gone 
from  Washington  or  areas  adjacent  to  Washington  to 
Baltimore  to  shop. 

280  Now,  the  event  of  any  market  similar  to  ours,  of 
any  nature  that  could  be  compared  with  ours,  or  even 

operating  under  the  same  name,  we  were  advertising  at 
the  time  with  full-page  ads,  they  could  assume  that  those 
stores  were  ours,  because  we  made  quite  a  furor  in  Balti- 
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more  which  I  recall  I  testified  to  the  other  day.  I  am  sure 
that  much  of  that  was  carried  to  Washington  because  all 
those  papers  go  to  Washington. 

Q.  What  much  of  what?  A.  Much  of  the  advertising  and 
publicity  was  carried  to  Washington. 

Q.  That  was  in  ’36,  ’35  and  ’36?  A.  ’35  and  ’36. 

Q.  Yes.  A.  Now,  if  your  store  was  closed  from  ’36  to 
’40,  for  some  time,  which  I  don’t  know  for  sure,  then  of 
course  the  elements  of  competition  didn’t  exist. 

Now,  when  we  state  in  the  interrogatory  that  all  our 
stores  are  in  competition,  I  feel  they  are.  We  have  people, 
any  number  of  people,  by  actual  check,  from  Washington 
who  shop  in  our  Atlantic  City  store  during  the  summer. 
Now  they  shop  at  any  of  the  stores. 

We  still  feel  that  Baltimore  has  commuting  trade  be¬ 
tween  Washington  and  Baltimore.  Perhaps,  if  we  were 
the  only  Food  Fair  people  in  the  entire  area,  those  people 
would  buy  in  Baltimore  instead  of  Washington. 

281  Q.  Mr.  Marcus,  I  didn’t  answer  these  interroga¬ 
tories.  You  did.  These  are  your  words. 

How  is  it  that  you  can  say  in  an  interrogatory  that  these 
stores  competed  with  each  other  from  the  very  opening 
of  business  unless  at  the  time  that  you  answered  that  inter¬ 
rogatory  you  knew  when  they  opened  for  business?  A.  (No 
response.) 

Q.  How  can  you  make  an  answer  of  that  sort  unless  you 
know  when  they  opened  for  business?  A.  Well,  we  as¬ 
sume — 

The  Court:  You  are  speaking  of  the  defendant  store? 

Mr.  Margolius:  Yes,  Your  Honor. 

The  Witness:  We  assumed  at  the  time  that  they  opened 
when  we  were  aware  that  they  were  opened. 

By  Mr.  Margolius: 

Q.  Didn’t  you  investigate  the  fact  that  you  saw  them 
in  the  Supermarket  Convention  that  they  didn’t  open  the 
store  that  very  day?  A.  (No  response.) 
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Q.  Were  you  a  director  of  the  Supermarket  Institute 
in  1944?  A.  No. 

Q.  You  were  a  member,  of  course?  A.  Yes. 

2S2  Q.  How  long  had  you  been  a  member?  A.  Well, 
the  firm  was  a  member  since  1937. 

Q.  "When  you  see  a  man  at  a  convention  you  know  neces¬ 
sarily  that  he  has  been  a  member  for  some  time  prior  to 
the  date  that  he  comes  to  the  convention,  isn’t  that  logical? 
A.  Not  necessarily. 

Q.  Not  necessarily?  A.  There  are  4500  members. 

Q.  But  if  you  see  a  man  there  with  a  button  on  which 
savs  “Food  Fair  of  Michigan” —  A.  Yes. 

ft  w 

Q.  — you  know  he  didn ’t  open  the  store  on  the  very  day 
that  you  saw  him?  You  know  that?  A.  That  man  may 
have  had  Square  Deal  up  until  that  time. 

Q.  Let’s  forget  that.  He  had  Super  Food  Fair  Markets 
on  there.  A.  Yes:  but  the  last  time  I  saw  him  he  had 
Square  Deal  on  that.  I  never  saw  “Food  Fair”  and  I 
had  seen  the  boys  before. 

Q.  And  these — you  have  answered  these - 

The  Court:  This  is  very  interesting  if  we  have  the  time. 

Mr.  Margolius:  Well,  I  would  like  to  know,  Your  Honor, 
what  the  witness  means — I  don’t  want  to  characterize  what 
our  position  is. 

The  Court :  I  am  getting  a  transcript  of  this  testi- 
283  mony,  and  I  also  have  the  interrogatories,  so  if  there 
is  any  difference  of  a  critical  character,  I  will  re¬ 
solve  it. 

Mr.  Margolius:  Well,  if  he  has  any  explanation  I  would 
just  as  soon  have  him  make  it  to  your  Honor,  frankly. 

The  Court:  Have  you  any  explanation? 

The  Witness :  I  made  my  explanation. 

Bv  Mr.  Margolius: 

Q.  Now,  Mr.  Marcus,  there  has  been  introduced  into 
evidence  Plaintiff’s  Exhibit  No.  20  for  identification,  which 
on  it’s  face  says,  “Publicity  received  by  Food  Fair  Stores, 


Inc.  in  trade  and  general  press  1950  to  ’51’  I  hand  you 
this  exhibit  and  with  the  exhibit  opened  to  an  article  which 
appeared  in  Fortune  Magazine  in  June  of  1950.  Are  you 
familiar  with  that?  A.  Yes. 

Q.  That  appears  to  be  a  history  of  Food  Fair.  That  is 
your  Food  Fair,  is  that  right?  A.  Well,  I  don’t  know. 

Q.  Are  you  familiar  with  it,  or  aren’t  you?  A.  Well,  I 
read  it,  but  I  don’t  remember  every  article  that  appears 
about  us  in  the  papers. 

The  Court:  It  reports  the  history  of  your  Food  Fair. 
I  am  assuming  in  the  absence  to  the  contrary  that  whoever 
wrote  the  article  must  have  interrogated  some  of  the  of¬ 
ficials  of  Food  Fair,  and  I  assume  you  were  one  of  the 
officials  he  interrogated. 

284  The  Witness:  They  have - 

The  Court:  Let  me  ask  you  this  question:  How 
many  articles  of  a  similar  nature  have  appeared  in  other 
publications  since  the  date — this  was  when? 

The  Witness:  June  1950. 

The  Court :  How  many  have  appeared  since  then  ? 

The  Witness:  Several. 

The  Court:  In  what  periodicals? 

The  Witness:  There  has  been  a  short  article  in  Time. 
There  is  one  in  Collier’s.  There  were  several  others;  I 
don’t  know. 

The  Court:  Were  there  any  in  the  Saturday  Evening 
Post? 

The  Witness:  No. 

The  Court:  American  Magazine? 

The  Witness:  No. 

The  Court:  McCall’s? 

The  Witness:  No. 

The  Court:  So  the  articles  that  you  recollect  were  in 
Time,  Collier’s - 

The  Witness:  Yes. 

The  Court:  — and  Fortune,  and  presumably  you  were 
also  interrogated  with  respect  to  those? 
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The  Witness:  Yes. 

The  Court:  I  am  talking  about  you  directly.  You  are 
the  man. 

285  The  Witness:  Yes;  they  asked  me  a  few  questions. 
The  Court:  Well,  you  are  the  man  in  charge  of 

expansion,  aren’t  you? 

The  Witness:  Well,  they  don’t  ask  you  all  the  ques¬ 
tions.  The  magazine  writers - 

The  Court:  The  point  I  am  trying  to  make  is  this: 
You  have  familiarity  with  the  article. 

The  Witness:  I  have  a  general  familiarity. 

The  Court:  And  your  general  familiarity  should  be,  to 
play  upon  words,  a  familiar  familiarity,  so  to  speak,  because 
you  have  only  been  interviewed  with  respect  to  two  or 
three  others  of  a  national  character.  And  you  are  the  man 
in  charge  of  operations. 

Mr.  Margolius:  Publicity  man;  the  public  relations  man, 
are  you  not  ? 

The  Witness:  No;  I  am  not. 

By  Mr.  Margolius: 

Q.  Who  is  that?  A.  Our  public  relations  man  is  Lipskin. 
Mr.  Margolius:  He  is  under  you? 

The  Witness:  No;  he  works  under  the  president. 

Bv  Mr.  Margolius: 

Q.  I  want  to  know  whether  the  details  or  facts  in  that 
article  were  verified  by  the  Food  Fair?  A.  Without  read¬ 
ing  it  I  can’t  say. 

286  Q.  Well,  you  have  read  it?  A.  Well,  I  don’t 
remember. 

The  Court :  Just  a  minute,  please.  Again  we  are  getting 
off  into - 

Mr.  Margolius:  No;  there  is  something  in  that  article. 
The  Court:  Then  why  not  call  his  attention  to  what  you 
inquire  about  if  it  is  in  the  article? 

Mr.  Margolius:  Well,  Your  Honor,  as  I  said  yesterday, 
if  I  ask  a  direct  question  I  will  anticipate - 
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The  Court:  Then  ask  an  indirect  one. 

Mr.  Margolius:  I  asked  it. 

By  Mr.  Margolius: 

Q.  I  want  to  know  where  the  facts  in  this  article  came 
from.  That  is  what  I  want  to  know.  Where  are  the  facts 
that  you  have  introduced?  A.  The  facts  came  from  re¬ 
porting  by  reporters.  Reporters  have  an  uncanny  factor 
for  getting  out  the  truth  or  untruth  and  writing  the  way 
they  wish  to  make  it  appear  to  make  it  look  like  news. 

Q.  Is  that  article  accurate?  A.  I  can’t  tell  you  without 
reading  it  and  refreshing  my  memory.  There  have  been  a 
lot  of  these  article  printed  which  did  not  stick  strictly 
to  the  facts. 

Q.  Let  me  ask  you  specifically:  This  is  in  evidence,  and 
put  in  evidence  by  you  and  it  also  quotes  you,  Mr. 
287  Marcus.  A.  Yes,  sir;  it  was  put  in  evidence  to  show 
that  we  had  publicity  of  a  national  nature.  You  are 
not  to  state  the  fact - 

Mr.  Margolius:  No,  sir;  a  limited  nature.  If  the  Court 
please,  if  I  may  correct  the  witness. 

(Laughter.) 

By  Mr.  Margolius: 

Q.  Because  as  it  appears  in  this  article,  and  if  I  may 
read - 

The  Court:  You  are  going  to  read  the  article? 

Mr.  Margolius:  I  am  going  to  read  it  to  the  witness. 

The  Court:  No;  ask  him  the  question  you  wanted  to  ask 
him. 

By  Mr.  Margolius: 

Q.  I  direct  your  attention  to  the  paragraph  which  is 
in  the  right-hand  column,  second  full  paragraph,  at  the 
top,  where  you  talk  about  possible  expansion. 

Mr.  Burroughs:  Where? 

Mr.  Margolius:  Where  the  article  speaks  about  expan¬ 
sion. 


Can  I  ask  the  Court’s  indulgence?  I  would  like  to  ask 
him  to  read  this  article.  It  is  very  interesting. 

“However,  one  potential  expansion  area,  Washing¬ 
ton,  D.  C.,  is  a  special  problem,  because  a  local  chain 
has  preempted  the  name  ‘Food  Fair.’  ” 

Where  did  they  get  that  from? 

288  The  Witness:  From  their  own  observations,  I 
assume.  We  certainly  did  not  give  it  to  them. 

By  Mr.  Margolius: 

Q.  So  they  did  not  know,  they  were  not  confused  that 
the  Food  Fair  in  Washington  was  your  Food  Fair,  am  I 
right?  A.  They  were  not  confused  when  they  discussed 
it  with  us  because  if  they  brought  the  matter  to  our  atten¬ 
tion,  which  they  probably  did,  we  said  that  does  not  belong 
to  us. 

The  Court:  The  preemption  of  Food  Fair? 

(Thereupon,  there  was  a  discussion  which  by  the  direc¬ 
tion  of  the  Court  was  not  reported,  following  which  this 
then  occurred:) 

Mr.  Margolius:  They  are  using  this  evidence,  this  ex¬ 
hibit  here,  Your  Honor,  to  attempt  to  establish  to  this 
Court’s  satisfaction  that  they  are  known  nationally  as  Food 
Fair. 

Mr.  Burroughs:  Now,  if  the  Court  please,  I  am  going 
to  make  this  one  observation.  We  had  an  agreement  with 
Mr.  Margolius  that  anv  article  or  anv  exhibit  which  were 
initiated  were  to  go  in  without  formal  approval  as  to  their 
authenticity.  Mr.  Margolius  has  never  agreed  that  every¬ 
thing  that  was  said  in  any  of  these  advertisements  or  news¬ 
paper  articles  was  correct.  They  were  not  put  in  for  that 
purpose.  They  were  only  introduced  so  show  that  the 
name  had  been  spread  in  various  and  sundry  maga- 

289  zines  and  so  on.  I  think  it  is  highly  unfair  for  him 
now  to  take  the  position  on  the  one  hand  that  he  is 

not  responsible  for  anything  that  is  said  in  favor  of  us  or 
against  us,  but  that  we  are  to  be  bound  by  the  context  of 
these  various  articles. 


199 


Mr.  Margolius:  I  agree  with  Mr.  Burroughs. 

The  Court:  I  think,  gentlemen,  whether  you  like  it  or 
not,  I  am  the  person  in  my  role  as  the  Court  who  has  to  be 
convinced.  I  don’t  attach  any  weight  to  it  at  all  from  an 
evidential  point  of  view  except  in  a  very,  very  tenuous  way. 

I  can  go  back  again  to  what  I  originally  said.  The 
issue  in  this  case  is  a  very,  very  simple  one.  Now,  I  say 
that  with  due  respect  to  counsel  on  both  sides,  because  my 
position,  my  viewpoint,  is  entirely  different  than  yours. 

In  the  preparation  of  the  trial  of  a  case  or  the  prepara¬ 
tion  of  its  defense,  naturally,  you  have  got  to  use  all  the 
bases  to  be  absolutelv  certain  that  there  be  nothimr  left 
unchecked  because  it  may  come  into  the  picture.  But 
indicated  to  you,  as  I  have,  and  as  I  now  reiterate  to  you, 
to  me  the  issue  is  an  extremely  simple  one.  Therefore,  I  am 
not  going  off  on  collateral  evidence  or  am  not  going  to  be 
taken  for  a  walk  around  the  elipse,  and  I  am  not  going  to 
go  off  on  tangents. 

Mr.  Margolius:  I  agree  with  Your  Honor. 

The  Court:  Both  counsel  on  both  sides  have  agreed  with 
me  that  the  issue  is  very  simple.  Now  I  have  both 
290  sides  going  verv  far.  I  let  evidence  go  in  vesterdav 
that  was  relevant,  yes,  but  how  probative  it  was  of 
the  issue  involved,  I  am  not  prepared  to  say,  and  I  won’t 
say  at  this  moment.  I  will  let  it  in.  I  can  see  wisdom  in  its 
proffer.  So  the  way  with  cross  examination.  I  think  this 
case  ought  to  be  disposed  of  by  noon  tomorrow,  certainly. 
Certainly  tomorrow  afternoon. 

Now  I  have  let  you  both  go  pretty  far  afield,  and  I  am 
going  to  cut  a  close  range  on  you,  on  both  sides. 

Mr.  Margolius:  We  had  an  agreement,  and  I  don’t  want 
him  to  feel  that  I  have  gone  back  on  any  agreement.  I  want 
to  say  it  simply,  and  I  can’t  leave  it  unsaid  in  my  mind — 
I  am  not  challenging  the  truth  of  what  is  in  that  article. 
I  don’t  care  where  the  reporter  got  it  from,  but  a  person 
reads  an  article  that  says  that  “Food  Fair  Stores  are  in  six 
States  and  not  in  the  District  of  Columbia,”  can’t  have  any 
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understanding  that  stores  in  the  District  of  Columbia  belong 
to  Food  Fair  of  Philadelphia.  It  just  doesn’t  add  up.  That 
is  the  only  thing  I  wanted  to  point  out.  I  don’t  challenge 
what  is  in  this. 

The  Court:  I  understand. 

By  Mr.  Margolius: 

Q.  From  1937  down  to  1944  you  visited  the  District  of 
Columbia  on  frequent  occasions  in  anticipation  of  finding 
store  locations;  is  that  right?  A.  Yes. 

291  Q.  During  that  period  of  time  you  made  no  study 
or  survey  of  supermarket  or  grocery  conditions  in 

the  District  of  Columbia;  is  that  right?  A.  Just  on  a 
cursory  setup.  That  is  about  all. 

Q.  You  made  no  effort  to  ascertain  who  was  doing  busi¬ 
ness  in  the  District  of  Columbia  or  not  doing  business? 
A.  We  knew  who  was  doing  business.  We  did  not  know 
who  was  not  doing  business. 

Q.  But  you  did  not  know  in  1944  before  you  went  to  the 
Chicago  convention  that  there  was  a  chain  of  Food  Fair 
stores?  A.  No. 

Q.  I  think  we  have  been  over  that.  A.  Yes. 

Q.  By  the  way,  did  you  know,  Mr.  Marcus,  that  in  1936 
the  defendant’s  Food  Fair  Store  on  7th  Street  was  a  self- 
service  store  and  one  of  the  ten  in  the  opinion  of  some, 
one  of  the  ten  ranking  stores  in  the  District  of  Columbia 
at  that  time?  A.  I  didn’t  know  whether  it  was  one  of  the 
ten  ranking  stores.  I  think  I  knew  that  it  was  self-service, 
but  it  didn’t  mean  too  much  because  we  all  know  Piggly- 
Wiggly.  So  far  as  the  ten  ranking  stores  are  concerned, 
as  I  explained  before,  our  stores  were  of  such  different 
character  at  that  time  that  what  ranked  as  ten  might 
have  ranked  so  far  behind  our  store  that  it  didn’t  even 
matter.  We  know  that  there  was  nothing  like  our  store 
around  in  ’35  or  ’36. 

292  Q.  In  the  District  of  Columbia  in  1936  how  many 
self-service  stores  were  there?  Do  you  have  any 
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idea?  T.  There  may  have  been  thousands;  I  don’t  know. 
Q.  In  the  District  of  Columbia?  A.  Yes. 

Q.  How  many  were  in  the  City  of  Baltimore,  self-service  ? 
A.  There  may  have  been  thousands.  It  made  no  difference. 
They  weren’t  supermarkets.  They  weren’t  a  large  market. 
Self-service  and  supermarket  are  not  the  same  thing. 

Q.  In  other  words,  self-service  was  common  in  1936? 
A.  Absolutely.  It  was  common  in  1920,  1916. 

Q.  Piggly-Wigglv?  A.  Certainly. 

Q.  In  1936  self-service?  A.  There  were,  a  lot  of  them. 
Self-service  is  no  issue. 

Q.  We  are  going  to  prove  it  wasn’t  a  neighborhood  store 
because  it  was  self-service  in  1936.  A.  Self-service  could  be 
in  any  neighborhood.  It  makes  no  difference. 

Q.  Coming  down  to  1946,  Mr.  Marcus,  what  stores  did  the 
defendant  have  in  the  District  of  Columbia  and  the  sur¬ 
rounding  area  ?  A.  1936  ? 

Q.  1946.  A.  1946? 

293  Q.  That  is  right.  A.  In  1946  I  think  they  had 
Food  Fair. 

Q.  I  know  they  had  Food  Fair,  but  I  mean  how  many 
stores,  if  you  know,  of  course.  A.  Well,  you  know  better 
than  I. 

Q.  No;  I  want  to  know  how  much  you  know.  A.  How 
much  did  I  know? 

Q.  Yes,  sir.  A.  ’46;  that  was  the  time  that  we  negotiated 
with  you. 

Q.  That  is  right.  A.  I  think  you  had  six  or  seven  stores. 
Q.  And  did  you  make  an  investigation  and  examination 
of  those  stores?  A.  I  think  I  covered  them;  yes. 

Q.  Can  you  describe  those  stores  to  the  Court  with  respect 
to  size  and  type  of  merchandise,  particularly  with  respect 
to  size,  please?  A.  Well,  I  don’t  remember  all  those  stores. 
There  were  some  that  were  pretty  bad,  and  there  was  a 
couple  that  were  fairly  good  in  my  estimation  of  stores. 

Q.  Did  you  have  any  store  that  was  over  9,000  square 
feet?  A.  I  don’t  recall.  There  may  have  been  one  or  two. 
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Q.  Did  you  have  any  stores  that  fitted  into  your 

294  operation?  A.  Yes.  There  was  a  couple  of  them. 

Q.  Two  out  of  eight?  A.  Well,  I  don’t  know  if  it 
was  eight.  I  said  six  or  seven. 

Q.  What  was  it?  Two,  you  would  say?  A.  There  may 
have  been  two. 

Q.  Would  it  have  been  necessary  when  you  came  in  here 
in  1946  if  you  had  taken  over  those  stores  to  have  remodeled 
them  to  bring  them  within  your  operation?  A.  Yes;  I  am 
afraid  so. 

Q.  You  would  have  had  to  do  that?  A.  I  think  so. 

Q.  In  other  words,  if  it  were  not  for  the  name  Food  Fair 
being  on  those  stores,  would  you  have  been  interested  in 
buying  those  stores  at  any  price?  A.  Oh,  absolutely. 

Q.  You  would  have?  A.  Why,  certainly.  We  have 
bought  other  stores.  At  certain  periods  we  expand  by 
acquisition,  and  certain  other  periods  we  expand  by  open¬ 
ing  our  own  store. 

Q.  Well,  let’s  see.  The  7th  Street  store  was  a  little 
neighborhood  store  that  was  still  there  in  1946;  wasn’t  it? 
A.  Yes. 

Q.  Would  you  have  been  interested  in  buying  up 

295  that  store?  A.  To  close  up. 

Q.  To  close  up.  Therefore  you  bought  it  for  a 
name,  is  that  right?  A.  I  can’t  follow  your  reasoning, 
because  we  bought  17  stores  of  Big  Bear,  and  we  closed 
up  six  of  them.  We  knew  before  we  bought  them  we  were 
going  to  close  them,  because  we  certainly  know  that  much 
about  them. 

Q.  Would  you  buy  eight  stores  because  two  fitted  into 
operation  and  you  would  have  to  close  six?  A.  Yes. 

Q.  You  would?  A.  If  we  can  buy  it  for  a  price  where 
we  would  be  only  paying  the  true  value  for  the  two,  we  will 
buy  the  eight  and  throw  the  six  out. 

(A  short  recess  was  taken.) 

Mr.  Margolius:  I  am  going  to  conclude  briefly,  Your 
Honor. 

The  Court :  All  right. 
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By  Mr.  Margolius: 

Q.  Mr.  Marcus,  did  these  stores  in  1946  that  you  were 
interested  in  and  made  an  offer  to  buy  have  eye-level 
counters?  Do  you  know  what  that  means?  A.  Well,  in 
my  own  terminology  of  eye-level  counters,  they  didn’t  have 
them;  no. 

Q.  I  am  sorry.  I  didn’t  mean  to  say  “do  you  know 

296  what  that  means.”  Did  they? 

Did  they  have  sign  tracks?  A.  I  don’t  recall.  I 
don’t  think  so. 

Q.  And  did  they  have  terrazzo  floors?  A.  I  don’t  recall. 

Q.  Were  they  painted  pastel  colors?  A.  They  may  have 
been.  I  don’t  remember  that. 

Q.  Were  the  signs  on  the  front  of  those  stores  the  same 
as  your  signs  in  1946?  A.  They  bore  the  same  inscription. 

Q.  They  said  “Food  Fair”?  A.  That  is  right. 

Q.  But  apart  from  that,  did  they  have  your  type  of  sign 
as  vou  used  it  in  1946?  A.  Some  of  the  lettering  was  similar 
to  some  of  the  signs  that  we  used. 

The  Court:  I  thought  you  said  yesterday  in  answer  to 
my  question  that  you  laid  no  special  claim  to  lettering,  or 
script? 

The  Witness:  That  is  right. 

The  Court:  All  right. 

Mr.  Margolius:  Would  you  mark  this,  please,  sir? 

The  Court:  Defendant’s  Exhibit  No.  3  for  identification. 

(A  photostat  of  a  newspaper  advertisement  appearing  in 
the  Times-Herald,  November  23,  1942,  was  marked  De¬ 
fendant’s  Exhibit  No.  3  for  identification.) 

297  By  Mr.  Margolius: 

Q.  I  show  you  Exhibit  No.  3  for  identification. 
Defendant’s  No.  3  for  identification,  which  is  a  photostat 
of  a  newspaper  ad  appearing  in  the  Times-Herald  November 
23,  1942,  and  ask  you  to  look  at  that,  please,  with  respect 
to  the  name.  A.  Yes. 
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Q.  Is  that  name  as  it  appears  there  the  same  as  it 
appeared  on  the  front  of  these  stores  in  1946  when  you 
negotiated,  that  general  type  of  lettering?  A.  I  can’t  re¬ 
member  that.  I  think  there  is  probably  some  of  them  that 
had  that  type  of  lettering. 

Q.  Does  that  lettering  in  any  way  resemble  your  type 
of  lettering? 

Some  of  the  lettering  are,  but  some  of  them  have  em¬ 
bellishments  on  that  we  don’t  use. 

Q.  Would  you  tell  me,  please,  which  letters? 

Mr.  Burroughs:  Exhibit  1. 

Mr.  Margolius:  Well,  I  think  they  speak  for  themselves. 

The  Court:  Well,  if  they  lay  no  special  claim  for  letter¬ 
ing  or  script,  if  you  want  to  call  it  that,  by  his  answer  this 
morning,  I  take  it  they  do  not,  then  this  doesn’t - 

Mr.  Margolius:  I  simply  want  to  know  whether  he  would 
have  to  change  the  signs  on  those  stores  that  he  was  nego¬ 
tiating  for  in  1946. 

The  Court:  Why  not  ask  him  that?  In  other 
298  words,  your  question  as  I  understand  it  is  directed 
as  to  whether  or  not  if  he  made  the  purchase  in  1946 
he  would  have  changed  the  lettering  on  those  stores  as  it 
purportedly  appeared  to  have  been,  as  it  appears  in  this 
exhibit? 

Mr.  Margolius :  Yes. 

By  Mr.  Margolius: 

Q.  Would  you  answer  the  question  the  way  the  Court 
put  it?  A.  The  answer  would  be  we  would  not  have 
changed  it  unless  they  were  drastically  serious  in  nature. 
There  would  be  no  cause  to  spend  money. 

Q.  Are  you  able  to  state  when  in  ’46  you  negotiated  for 
the  purchase  of  those  stores,  what  part  of  the  year?  A. 
Sometime  early  in  ’46,  because  if  I  recall  right,  the  matter 
was  first  brought  to  our  attention  by  an  intermediary. 

Q.  That  is  right;  it  was.  A.  In  1946,  the  latter  part 
of  ’45. 
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Q.  The  latter  part  of  ’45,  the  early  part  of  ’46;  is  that 
right?  A.  Yes. 

Q.  And  after  those  negotiations  broke  down,  for  the 
present  purpose,  for  whatever  reason,  you  then  bought 
and  opened  your  store  in  Virginia  under  the  name  Food 
Lane?  A.  I  think  that  the  negotiations  for  Food 

299  Lane  were  probably  carried  out  simultaneously  or 
somewhere  in  the  same  general  area. 

Q.  Would  you  say  you  opened  your  store  under  the 
name  of  Food  Lane  after  the  negotiations  for  this  place 
broke  down?  Not  when  you  negotiated  for  Food  Lane,  but 
when  you  opened  Food  Lane?  A.  It  is  very  difficult  to 
say.  It  may  have  been,  and  then  it  may  have  been  during 
the  same  period  of  time. 

Q.  What  is  that  store  number?  A.  90. 

The  Court:  I  thought  you  said  Food  Lane  in  Virginia 
was  opened  in  ’47. 

The  Witness:  ’46.  ’47  was  in  Maryland. 

By  Mr.  Margolius: 

Q.  It  was  opened  on  April  15,  1946?  A.  That  is  right. 
Q.  And  the  store  in  Maryland  on  2303  Vamum  Street 
was  opened  in  1947  ?  A.  Yes. 

Mr.  Margolius:  Would  you  mark  this,  please? 

The  Clerk:  Defendant’s  Exhibit  No.  4  for  identification. 
(A  cover  for  a  book  of  matches  was  marked  Defendant’s 
Exhibit  No.  4  for  identification.) 

By  Mr.  Margolius: 

Q.  I  show  you  Defendant’s  Exhibit  No.  4  for  iden- 

300  tification  which  is  a  cover  for  a  book  of  matches, 
and  ask  you  whether  or  not  that  is  one  of  those  that 

you  give  away  or  circulate  or  whatever  you  do  with  them? 
A.  Yes;  they  are  sold  in  our  stores. 

Q.  They  are  sold  in  your  stores?  A.  Yes. 

Q.  And  in  the  inside  of  this  match  book  cover  you  have 
this:  “There  is  a  Food  Fair  Market  near  your  home.” 
Is  that  right?  A.  Yes. 
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Q.  And  it  says,  “In  Virginia,  Alexandria/ ’  is  that  right? 
A.  Could  be. 

Q.  And  “In  Maryland,  Mt.  Rainier.’ ’  A.  It  could  be. 
Q.  Correct?  A.  Yes. 

Q.  Do  you  have  a  Food  Fair  store  in  Mt.  Rainier  or 
Alexandria?  A.  No;  but  we  have  stores  where  they  could 
buy  the  matches. 

Q.  Do  you  sell  these  in  Food  Lane  in  Alexandria  ?  A.  We 
give  them  away  with  cigarettes  and  we  sell  them  if  they 
want  to  buy  matches. 

301  Q.  In  Mt.  Rainier?  A.  I  think  so.  It  is  regular 
inventory  stock. 

Q.  I  show  you  part  of  Paintiff’s  Exhibit  No.  27  which 
is  an  egg  carton  and  ask  vou  how  recentlv  was  that  egg 
carton  designed  as  far  as  the  letters  and  so  forth  is  con¬ 
cerned?  A.  I  don’t  think  I  can  answer  that.  That  looks 
like  an  old  box  to  me,  or  it  looks  like  an  old  design,  anyway. 

Q.  That  is  what  I  would  like  to  know.  Is  it  old  or  new? 
A.  It  looks  like  an  old  one.  I  don’t  know. 

Q.  You  don’t  know?  A.  I  don’t  know. 

Q.  Do  you  use  this,  if  you  use  it,  and  can  you  tell  us? 
Do  you  use  it  in  the  Food  Lane  in  Mt.  Rainier?  A.  Yes; 
we  use  Food  Fair  products;  that  is  where  one  element  of 
confusion  comes  in.  We  can’t  separate  the  products. 

Q.  I  agree  with  you. 

Now,  with  respect  to  all  those  labels  that  we  have  iden¬ 
tified,  that  applies  to  all  of  them  and  applies  to  the  Food 
Lane  stores?  A.  Yes;  even  our  outside  bags  where  the 
customers  carrv  their  bundles,  vou  might  see  a  Food  Fair 
bag  go  out  of  the  store,  because  you  just  can’t  see  these 
things  separate.  It  is  impossible.  They  come  out  of  the 
warehouse. 

Q.  As  a  matter  of  fact,  having  brought  that  up,  when 
you  originally  opened  your  Food  Lane  store  in  Mt. 

302  Rainier,  did  you  not  use  plain  unnamed  bags?  A. 
We  may  have. 
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Q.  And  since  the  filing  of  this  litigation,  or  subsequent 
to  it,  you  went  into  the  practice  of  putting  vour  name  on 
the  bags  as  Food  Fair?  A.  No;  lhat  is  not  a  fair  assump¬ 
tion  because  we  have  a  distinct  operating  problem.  We 
have  a  department  operating  within  another  store  in  an 
area  and  we  have  tried  to  keep  it  separate.  We  have  tried 
to  give  them  plain  bags,  keep  our  products  out,  but  it  is 
just  impossible.  We  must  confuse  the  public  in  every 
instance  where  we  try  to  do  it.  This  all  comes  from  one 
warehouse  with  hundreds  of  people  handling  it.  An  order 
comes  in  for  250  bags.  The  bags  go  out  whether  they  are 
plain  bags  or  Food  Fair  bags,  whichever  is  available. 

Q.  Am  I  correct  in  undestanding  you  when  you  say  that 
if  it  is  possible  when  you  use  the  name  Food  Lane  in  this 
area  you  prefer  not  to  use  any  identification  indicating  that 
to  be  Food  Fair?  A.  We - 

Q.  Is  that  what  you  say?  A.  We  would  rather  not  have 
public  confusion,  customer  confusion,  because  we  don’t 
think  it  is  fair  to  the  customer. 

Q.  And  do  you  feel  apart  from  the  names  of  the  stores 
that  the  purchase  of  eggs  in  a  Food  Fair  carton  in  a  Food 
Lane  store  may  confuse  and  will  confuse  the  pur- 
303  chaser  of  those  eggs  with  a  Food  Fair  store  of  the 
defendant?  A.  I  think  undoubtedly. 

Q.  Along  the  same  line  I  would  like  to  show  you  this. 
I  will  have  it  marked. 

The  Clerk:  Defendant’s  Exhibit  No.  5. 

(A  printed  throw-away  of  Food  Fair  Department  Stores 
was  marked  Defendant’s  Exhibit  No.  5  for  identification.) 

By  Mr.  Margolius: 

Q.  You  operate,  Mr.  Marcus,  under  the  name  of  Food 
Fair  Deparment  Stores,  is  that  so?  A.  We  call  them  food 
department  stores.  America’s  finest  food  department 
stores. 

Q.  The  defendants  call  their — if  you  know — I  am  asking 
if  you  know — Food  Fair  Supermarket;  is  that  right?  A. 
I  have  seen  that  on  the  advertisements. 
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Q.  Have  you  found  that  to  be  their  general  form  of  ad¬ 
vertising?  A.  I  don’t  know  that. 

Q.  I  show  you  Defendant’s  Exhibit  5  for  identification 
which  is  a — what  is  this?  Can  you  identify  it?  Is  this  a 
throw-away?  A.  I  think  it  is  a  throw-away.  It  is  a  throw¬ 
away. 

Q.  It  has  on  the  bottom  “Kay wood  Gardens,  2303  Var- 
num  Street.”  Is  that  a  throw-away  for  your  Food  Lane 
store?  A.  Yes. 

304  Q.  I  direct  your  attention  to  where  we  have  placed 
a  red  arrow,  showing  that  item  to  be  a  Food  Fair 

cut,  is  that  right?  A.  Yes. 

Q.  When  I  say  a  “cut”,  I  don’t  mean  the  cut  of  the 
picture,  but  I  mean  a  Food  Fair  half  ham  cut.  A.  Yes, 
sir.  You  see,  our  merchandising  policies  are  so  integrated 
with  our  name  that  we  just  can’t  separate  the  two.  We 
call  our  hams,  if  we  cut  it  a  little  better  than  any  other 
person,  we  call  it  a  Food  Fair  cut  of  ham.  People  recog¬ 
nize  it  as  a  Food  Fair  cut  of  ham. 

Q.  But  that  is  a  Food  Lane  ad?  A.  It  is  a  Food  Lane  ad. 

The  Court:  Am  I  right  as  to  why  you  said  you  called 
these  stores  Food  Lane?  Why  again  do  you  call  these 
stores  Food  Lane  instead  of  Food  Fair? 

The  Witness:  Because  we  wanted  to  avoid  the  advertis¬ 
ing  confusion  in  the  area  to  the  best  of  our  abilitv.  We 
wanted  to  operate  in  the  area,  but  we  felt  if  we  put  Food 
Fair  on  there,  there  would  be  two  Food  Fairs  in  the  same 
area,  both  advertising  in  the  newspaper,  and  confusing  the 
public,  so  that  they  would  not  know  which  one  they  were 
trading  with. 

The  Court:  Well,  the  exhibit  referred  to,  however,  with 
reference  to  the  Food  Lane  ad.  is  advertising  Food  Fair 
products  in  rather  large  context,  isn’t  it? 

305  The  Witness :  Xot  in  large  context. 

The  Court:  May  I  see  that? 

Take  this  ad  here  of  Defendant’s  Exhibit  Xo.  5  marked 
for  identification.  It  refers  to  the  Food  Lane  Food  De- 
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partment  Store,  Memorial  Day  values,  2303  Varnum,  Kay- 
wood  Gardens,  Mt.  Rainier,  Maryland,  and  you  have  cover¬ 
ing  a  large  part  of  the  ad  a  circular  area  which  is  depicted 
to  sell  meat. 

The  Witness:  You  see,  we  don’t  advertise  this  Food 
Fair  meat,  but  this  cut  was  prepared  for  our  Food  Fair 
stores.  We  have  one  advertising  file.  Now,  this  cut  was 
prepared  and  they  put  this  in  it,  and  that  is  where  we  have 
this  difficultv. 

w 

The  Court :  Then  how  about  the  egg  cartons  and  the  but¬ 
ter  cartons?  You  say  “Food  Fair”  on  those,  and  they  are 
sold  at  the  Food  Lane  stores. 

The  Witness:  Yes;  the  situation  is  the  same.  It  is  im¬ 
possible. 

The  Court :  In  other  words,  you  buy  your  eggs  from  the 
dairy  farmers,  and  you  carton  them  in  Food  Fair  cartons, 
and  you  ship  them  to  your  stores  wherever  they  happen 
to  be? 

A.  We  candle  them,  package  them,  and  send  them  to  our 
warehouse. 

By  Mr.  Margolius: 

Q.  How  many  Food  Lane  stores  do  you  have?  A.  That 
is  all  we  have. 

306  Q.  Two  or  three?  A.  That  is  all  we  have.  We 
can’t  have  separate  operations  for  two  stores. 

Q.  Do  you  sell  eggs  under  any  other  brand?  A.  Just 
our  own  brands.  We  have  Mayfair,  Bonnie  Farms  and 
Food  Fair.  But  those  are  all  different  grades.  Food  Fair 
is  our  top  grade,  you  see. 

Q.  And  how  about  butter?  Do  you  sell  different  brands 
of  butter?  A.  No;  butter,  we  sell  our  own  brand,  Food 
Fair  brand. 

The  Court:  Three  stores,  is  it,  now? 

The  Witness :  Two  stores  now. 

The  Court:  How  do  these  Food  Lane  stores  compare  to 
stores  similarly  situated  in  Philadelphia  or  Baltimore? 

The  Witness :  I  would  say  they  do  very  well. 
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The  Court:  In  other  words,  it  has  been  a  worthwhile 
venture? 

The  Witness:  Yes,  from  an  operating  standpoint  it  is 
worthwhile. 

The  Court:  What  would  the  gross  be  with  reference  to 
the  Mt.  Rainier  store? 

The  Witness:  Mt.  Rainier  store?  You  mean  gross  sales? 
The  Court:  Yes. 

The  Witness:  Seven  to  eight  hundred  thousand  dollars 
a  year. 

307  The  Court :  Seven  to  eight  hundred  thousand  dol¬ 
lars  a  year? 

The  Witness:  Yes. 

The  Court:  That  would  be  about  fifteen,  sixteen  thou¬ 
sand  dollars  a  week  gross. 

The  Witness:  Yes.  And  the  other  stores  well  over  two 
hundred. 

That  is  not  for  competitive  purposes.  (Laughter) 

The  Court:  What  is  that?  I  didn’t  hear  that. 

The  Witness :  I  said  that  is  not  for  competitive  purposes. 
They  are  competitors.  We  don’t  disclose  figures. 

The  Court:  Well,  you  haven’t  competition,  have  you? 
The  Witness:  Yes;  they  have  two  stores  close  by. 

The  Court:  Have  they? 

The  Witness:  Yes. 

The  Court:  Well,  when  they  take  the  stand  I  will  ask 
them  the  same  question. 

(Short  discussion  off  the  record.) 

Mr.  Margolius :  I  think  that  is  all. 

Redirect  examination. 

By  Mr.  Burroughs: 

Q.  Mr.  Marcus,  you  testified  that  prior  to  opening  your 
store  in  Baltimore  in  1935  you  came  to  Washington  on  a 
few  occasions  to  look  around  and  so  on.  Did  you  by  any 
chance  at  that  time  canvass  the  trade,  and  if  so, 

308  for  what  purpose?  A.  You  mean  the  wholesale 
trade? 
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Q.  In  Washington,  in  the  Washington  area?  A.  Not 
necessarily;  no. 

Q.  Well,  what  was  the  purpose  of  your  visit  here?  A. 
Usually  on  real  estate,  looking  at  locations  that  were  sub¬ 
mitted  to  us,  or  negotiating  for  the  purchase  of  various 
chains.  We  had  three  or  four  negotiations  in  Washington 
with  various  groups.  We  had  this  one.  We  had  the  Giant. 
Then,  we  had  a  small  group.  Then,  we  had  the  Shirley 
Markets.  In  fact,  every  group  of  markets  at  some  time. 

Q.  Are  you  talking  about  prior  to  ’35?  A.  No. 

Q.  My  question  was  directed  to  the  time  prior  to  the 
opening  of  your  first  store  in  Baltimore.  A.  I  am  sorry. 
No ;  the  trips  to  Washington  before  that  time  was  in  search¬ 
ing  for  locations  outside  of  Harrisburg,  we  covered  quite 
a  great  bit  of  the  area,  and  we  were  in  Baltimore  and  in 
Washington.  I  think  we  went  as  far  as  Richmond,  Vir¬ 
ginia,  at  that  time. 

Q.  During  your  visits  to  Washington,  did  you  learn  of 
the  existence  of  any  store  operating  under  the  name  of 
Food  Fair?  A.  Not  at  that  time. 

The  Court :  Mr.  Marcus,  if  you  came  to  Washington  look¬ 
ing  to  buy  operations  of  others  engaged  in  the  same 
309  type  of  business  in  that  territory,  or  were  inter¬ 
ested  in  opening  up  a  territory  for  your  own  busi¬ 
ness,  don’t  you  think  it  would  be  logical  to  assume  if  noth¬ 
ing  else  that  in  the  course  of  such  examination  of  a  territory 
of  the  business  of  those  already  engaged  in  the  territory 
whose  business  you  might  likely  purchase,  that  you  would 
have  heard  of  the  operation  of  the  defendants? 

The  Witness:  To  my  knowledge  they  were  not  operat¬ 
ing  in  ’34  and  ’35. 

Mr.  Burroughs:  Just  answer  one  other  question.  You 
told  us - 

The  Court:  That  is  the  reason  you  wouldn’t  have  heard. 
That  is  the  point? 

The  Witness:  Yes. 

The  Court:  All  right. 
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By  Mr.  Burroughs: 

Q.  You  told  us  that  to  your  knowledge,  or  experience 
dictated,  that  there  were  certain  people  in  the  Washington 
area  or  from  the  Citv  of  Washington  who  were  dealing 
with  your  Baltimore  stores.  On  what  did  you  base  that 
statement?  A.  It  was  based  on  the  width  or  the  distance 
that  people  traveled  to  our  other  store. 

Q.  In  Baltimore?  A.  And  other  territories  prior  to 
the  opening  of  Baltimore.  We  assumed  that - 

310  Q.  No :  I  was  directing  my  attention  to  the  state¬ 
ment  you  made  that  you  determined  that  certain 

Washington  residents  patronized  your  Baltimore  store  or 
stores.  A.  You  mean  in  more  recent  times? 

Q.  Yes.  A.  Yes.  We  have  had  parking  lot  checks  made 
from  time  to  time  as  to  the  license  numbers  to  check  the 
trading  areas  or  the  distances  that  the  customers  went, 
and  it  was  observed. 

Mr.  Margolius:  I  object  to  the  results  unless  he  has 
whatever  he  is  basing  it  on. 

The  Court:  I  don’t  pay  any  particular  attention  to  that 
because  I  don’t  know  what  importance  it  places  in  the  mind 
of  counsel,  but  I  am  going  to  assume  that  I  certainly 
wouldn’t  go  to  Baltimore  to  make  any  purchases  unless  I 
happened  to  be  on  my  way  through  and  I  wanted  something 
and  I  would  stop  off  and  go  in  there.  I  don’t  think  you 
make  any  great  point  about  it  that  there  is  a  large  degree 
of  people  in  Washington  going  over  to  Baltimore.  The  dif¬ 
ference  in  price  isn’t  that  great. 

Mr.  Burroughs:  No;  we  didn’t  intend  that.  Mr.  Marcus 
didn’t  say  that  when  he  made  the  statement  that  people 
went  there  simply  to  buy  groceries. 

The  Court:  I  don’t  think  it  is  too  important. 

Mr.  Burroughs:  Only  in  this  respect,  if  the  Court  please: 
It  adds  to  the  confusion,  so  to  speak,  between  the 

311  people  who  live  in  Washington  and  may  stop  in 
Baltimore,  or  whether  they  be  going  through,  or  one 

way  or  the  other.  If  they  are  familiar  with  the  defendant’s 
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stores  in  'Washington  and  they  go  to  Baltimore  for  some 
reason  and  they  buy  food  in  the  Food  Fair  Store,  they 
think  it  belongs  to  the  Washington  group  or  vice  versa.  It 
simply  is  another  indication  of  confusion  among  the  con¬ 
suming  public. 

The  Court :  You  contend  on  the  basis  of  this  observation 
made  with  particular  reference  to  license  plates  that  there 
are  a  sufficient  number  of  people  in  the  Washington  area 
doing  that  type  of  thing  to  cause  confusion  of  a  very  seri¬ 
ous  character?  Or  isn’t  it  more  or  less  of  an  isolated  situa¬ 
tion? 

Mr.  Burroughs:  It  probably  is  an  isolated  situation. 

Let  me  ask  this  question  and  I  won’t  pursue  it  any 
further. 

By  Mr.  Burroughs: 

Q.  Do  you  know  whether  or  not  there  are  any  checks 
cashed  in  your  Baltimore  store  drawn  on  Washington 
banks?  A.  Yes ;  I  think  I  have  been  told  that.  I  don’t  know 
just  where.  But  I  think  there  have  been  quite  a  number  of 
check  from  Washington  cashed  in  Baltimore  stores. 

Mr.  Burroughs :  That  is  all  I  have. 

Becross-examination. 

By  Mr.  Margolius: 

Q.  In  line  with  what  His  Honor  asked  you,  in  line 
312  with  the  answer  that  you  gave  that  if  you  were 
interested  in  opening  up  locations  here  in  the  Dis¬ 
trict  of  Columbia,  why  it  didn’t  come  about  that  you  would 
have  learned  of  the  existence  of  Food  Fair  being  used  by 
the  defendants  here,  you  said  that  the  reason  is  because  in 
1935  you  don’t  think  or  you  don’t  believe,  or  in  1935  the 
defendants  weren’t  operating. 

Now,  let’s  move  up  to  1936.  Did  you  come  here  to  look 
for  locations  in  1936?  A.  I  probably  was  here  in  1936. 

Q.  And  you  were  here  in  1937,  weren’t  you,  according 
to  vour  testimonv?  A.  Well,  I  don’t  know.  I  mav  have 
skipped  a  year  in  between. 
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Q.  Well,  were  you  here  in  1938?  A.  I  could  have  been; 
yes,  sir. 

Q.  And  were  you  here  in  1939?  A.  Yes. 

Q.  And  1940?  A.  The  end  of  ’40  I  was  here,  definitely. 
I  know  that. 

Q.  Xow,  what  answer  would  you  give  to  the  Court  as 
to  whv  if  vou  were  here  interested  in  looking  for  locations 
you  never,  your  investigation  never  disclosed  a  Food  Fair 
already  operating  here?  A.  Well,  I  don’t  think  I  said  that. 

I  said  that  we  knew  that  there  was  a  Food  Fair  op- 
313  erating  from  ’36,  and  during  ’36  to  ’40  we  thought 

it  may  have  dropped  out  of  the  picture  or  I  may  have 
been  given  advice  to  the  effect  that  it  may  have  dropped 
out  of  the  picture.  We  also  knew  that  the  outfit  who  op¬ 
erated  Food  Fair  was  opening  up  stores  under  a  different 
name.  We  knew  there  was  a  static  situation  which  I  have 
testified  to  before. 

Q.  That  was  the  same  source  that  told  you  they  dropped 
out  of  the  business?  A.  I  don’t  know  who  told  me  that. 
That  may  have  come  from  the  trade,  because  everybody 
likes  to  keep  you  posted  on  things  like  this,  for  some  rea¬ 
son  or  other.  It  didn’t  seem  to  be  a  condition  that  would 
result  in  anything  serious.  The  fact  of  the  matter  was 
that  the  organization  operating  Food  Fair  was  operating 
quite  a  number  of  stores  in  ’36  to  ’40,  under  different  names 
that  we  recognized  as  being  names  used  in  the  South. 

•  ••••••••• 

320 

Benjamin  Felsten, 

called  as  a  witness  on  behalf  of  the  plaintiff,  and  be¬ 
ing  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

Direct  examination. 

By  Mr.  Burroughs : 

Q.  Will  you  state  your  name,  please.  A.  Benjamin  Fel¬ 
sten. 
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Q.  Where  do  you  live?  A.  Philadelphia,  Pennsylvania. 
Q.  What  is  your  occupation?  A.  I  am  in  the  store  op¬ 
erations  department  of  the  Food  Fair  Stores,  Inc. 

Q.  Store  Operations  Department?  A.  That’s  correct. 

Q.  How  lon^  have  you  been  with  Food  Fair  Stores,  Inc.  ? 
A.  Since  the  spring  of  1947. 

Q.  What  was  your  occupation  prior  to  that  time?  A. 
Prior  to  coming  with  Food  Fair  Stores,  I  was  employed 
bv  the  Office  of  Price  Administration  in  Washington, 
D.  C. 

321  Q.  In  what  capacity?  A.  I  was  a  senior  business 
economist  in  the  Fuels  Division. 

Q.  Will  you  explain  your  duties  with  Food  Fair  Stores, 
Inc.?  A.  I  came  with  Food  Fair  originally  to  organize  a 
marketing  research  department,  and  did  so,  and  until  the 
beginning  of  this  vear  mv  duties  were  essentiallv  of  a 
research  nature.  Since  the  first  of  this  year,  I  have  been 
the  head  of  what  we  call  our  store  control  and  research 
division  in  store  operations,  which  combined  these  research 
activities  of  a  general  nature  with  specific  operating  re¬ 
sponsibilities  in  the  store  operations  department. 

Q.  Mr.  Felsten,  did  you  prepare  at  our  request  certain 
charts  from  the  plaintiff’s  Exhibits  which  are  now  in  evi¬ 
dence,  and  to  which  I  will  refer  specifically  in  a  moment, 
and  from  the  information  which  was  furnished  to  us  by 
the  defendants?  A.  Yes,  I  did. 

Mr.  Burroughs:  Mr.  Clerk,  will  you  mark  that  chart 
Plaintiff’s  Exhibit  No.  32  for  identification. 

(A  chart  depicting  number  of  Food  Fair,  Inc.  stores, 
1935-51  was  marked  Plaintiff’s  Exhibit  No.  32  for  iden¬ 
tification.) 

Mr.  Burroughs:  And  likewise,  Plaintiff’s  for  identifica¬ 
tion  No.  33. 

322  (A  chart  depicting  comparison  of  retail  sales, 
1935-51,  was  marked  Plaintiff’s  Exhibit  No.  33  for 

identification.) 

Mr.  Burroughs:  And  34. 
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(A  chart  depicting  advertising  expenditures  comparison, 
1935-51  was  marked  Plaintiff’s  Exhibit  No.  34  for  identifi¬ 
cation.) 

By  Mr.  Burroughs: 

Q.  Can  you  see  that  chart  from  there?  A.  I  can;  I  think 
I  might  do  better  if  I  could  get  closer  to  it,  or  bring  it  up 
here. 

Q.  Will  you  examine  Plaintiff’s  Exhibit  No.  32  for  iden¬ 
tification,  and  tell  us  what  that  is.  A.  This  exhibit  is  a 
graphic  presentation  of  figures  from  our  own  company 
records  and  from  the  answers  to  the  interrogatories  that  we 
got  from  the  defendant,  which  indicates  the  number  of 
stores  operated  as  Food  Fair — that  is,  under  Food  Fair 
store  fronts — in  the  years  ’35  to  1951.  The  black  bars  are 
the  stores  operated  by  Food  Fair  Stores,  Inc. 

The  red  bars  are  stores  of  the  defendant.  Starting  back 
here  in  1935,  Food  Fair  Stores,  Inc.,  had  two  stores;  in  ’36, 
6  stores;  ’37,  22  stores;  ’38,  34  stores;  1939,  54:  1940,  60: 
the  next  year,  62;  the  next  year,  74;  the  following  year  it 
was  down  to  73;  1944  it  was  71;  ’45  it  was  77;  the  next 
year  it  was  79;  1947  there  were  87;  the  following 
323  year,  97;  1949,  a  hundred;  1950, 10S;  1951,  and  that’s 
the  fiscal  year  ending  April  of  ’51,  we  had  120  units 
operating  as  Food  Fair. 

For  the  same  period  of  time,  from  the  answers  to  the 
interrogatories,  1935,  Square  Deal  had  one  Food  Fair 
market;  1936,  one;  1937,  still  one;  1938,  1939,  one;  1940 
there  were  four;  1941  there  were  four;  1942  there  were 
five;  1943  there  were  five;  1944  there  were  four;  1945  there 
were  five;  ’46  there  were  five;  ’47  there  were  five;  1948 
there  were  six;  1949  there  were  seven;  1950  there  were 
nine;  and  in  1951  I  believe  this  is  the  fiscal  year  ending 
August,  there  were  eleven. 

I  think  I  ought  to  emphasize  that  these  are  merely  the 
units  operated  under  the  Food  Fair  name,  that  in  each  of 
these  years  there  were  other  units. 
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Q.  Xow,  Mr.  Felsten,  will  you  examine  Plaintiff’s  Ex¬ 
hibit  for  identification  Xo.  33,  and  tell  us  what  that  is.  A. 
This  is  a  chart  which  shows  for  both  of  the  parties  in  this 
suit  retail  sales  by  years,  1935  through  1951.  The  plain¬ 
tiff’s  figures  are  again  in  black,  and  we  have  broken  them 
down  into  three  categories. 

We  show  total  retail  sales  for  the  chain,  then  we  show 
in  this  hatched  bar  the  sales  under  the  Food  Fair  store 
front;  and  then  in  the  cross-hatched  black  bar  we  show  the 
sales  in  the  Baltimore  branch  for  all  the  sales  of 

324  Food  Fair  from  the  very  beginning. 

For  the  defendant,  and  again  the  information  came 
from  the  answers  to  interrogatories,  we  show  total  retail 
sales  as  a  solid  red  bar,  and  retail  sales  in  stores  bearing 
the  Food  Fair  sign,  as  a  hatched  bar. 

There  are  a  good  many  figures  on  here,  Mr.  Burroughs. 
Starting  with  1935,  suppose  I  very  quickly  run  across. 

On  total  retail  sales,  Food  Fair  Stores,  Inc.,  total  of 
approximately  four  and  one  half  million  dollars. 

Mr.  Margolius:  Unless  the  Court  wants  it,  doesn’t  this 
speak  for  itself?  The  figures  are  on  there. 

The  Witness:  I  don’t  intend  to  read  every  number;  I 
wanted  to  skip  from  ’35  to  ’51. 

The  Court:  I  wonder  if  I  couldn’t  take  the  exhibit  for 
what  it  purports  to  be,  and  by  your  identification  of  it; 
it  is  a  graph  chart  indicating  precisely  what  it  purports 
to  indicate. 

By  Mr.  Burroughs: 

Q.  Will  you  examine  Plaintiff’s  Exhibit  Xo.  34  for  identi¬ 
fication  and  describe  that  for  us.  A.  This  exhibit  is  a  bar 
chart  similar  to  the  previous  two,  in  which  we  have  set 
out  for  each  of  the  parties  to  this  suit  for  the  years  1935 
through  the  fiscal  year  1951,  for  the  defendant,  and  through 
August  of  ’51  for  the  plaintiff,  the  monies  spent 

325  on  advertising  the  Food  Fair  trade  name. 

Again,  for  the  plaintiff,  the  total  chain  advertis¬ 
ing  expenditure  as  Food  Fair  is  shown  in  the  solid  black 
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bar;  for  the  Baltimore  branch  it  is  shown  in  the  hatched 
bar.  The  defendant  we  have  shown  from  1945  through 
1951,  and  the  figures  that  were  set  out  in  the  interroga¬ 
tories  on  advertising  expenditure  put  behind  the  Food  Fair 
name. 

The  Court :  I  think  that  clarifies  it  for  me. 

By  Mr.  Burroughs: 

Q.  Do  I  understand  that  you  have  based  no  figures  on 
Exhibit  34  for  the  defendant  for  years  prior  to  1945?  A. 
That  is  correct. 

Q.  And  why  didn’t  you  do  that?  A.  Well,  in  the  reply 
to  the  interrogatories  there  were  no  specific  figures  set  out 
for  any  of  the  years  before  1945.  There  was,  however,  a 
statement  to  the  effect  that,  I  believe,  $70  or  $75  a  week 
was  spent  per  store  for  that  period  of  time. 

Mr.  Burroughs :  For  the  sake  of  the  record,  I  understand 
we  have  just  this  morning  attached  to  the  answers  to  the 
interrogatories  some  information  which  Mr.  Margolius  ob¬ 
tained  from  newpapers  for  prior  years,  and  I  assume  that 
that  will  make  some  difference  in  the  chart.  I  simply  want 
the  record  to  show  that. 

Mr.  Margolius:  Let  me  say,  in  fairness  to  the 
326  plaintiff,  apparently  when  this  chart  was  made  up 
it  was  before  I  spoke  to  Mr.  Euwer,  which  was  last 
week,  about  information  that  I  had  obtained  some  time 
ago,  but  since  the  trial  was  delayed,  I  didn’t  bring  to  his 
attention. 

The  Court:  Probably  we  can  resolve  this  matter  in  its 
entiretv  as  far  as  exhibits  are  concerned,  now. 

What  is  the  information  which  you  have  lately  secured 
in  the  case  with  reference  to  the  chart,  that  there  was 
some  expenditure  for  advertising  before  the  year  1940?  In 
•  other  words,  I  would  like  to  tie  it  into  the  record  now,  when 
we  are  talking  about  the  exhibit. 

Mr.  Burroughs:  I  don’t  think  that  answer  shows  any¬ 
thing  but  the  lineage. 
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Mr.  Margolius:  It  doesn’t  show  dollars  and  cents. 

The  Court :  Does  it  show  display  lineage  ? 

Mr.  Margolius :  Yes,  sir.  And  if  I  may,  it  simply  shows 
very  briefly — it  could  be  interpreted  into  dollars  and  cents 
by  a  newspaper  man;  I  didn’t  think  that  was  important — 
prior  to  1945,  and  this  information  had  to  come  from  the 
newspapers,  because  we  had  no  records  of  it,  that  in  1939 
we  had  a  total  newspaper  lineage  of  11,408  lines. 

The  Court:  I  formerly  was  in  the  newspaper  business, 
so  I  can  draw  a  reasonable  inference  of  what  that  means. 
I  think  that  a  metropolitan  daily  is  eight  columns  wide  and 
120  inches  to  a  page,  and  display  runs  over  across 
327  the  columns,  maybe  10  to  20,  something  of  that  char¬ 
acter. 

Mr.  Margolius:  A  great  many  of  these  ads  were  in  the 
News,  Your  Honor,  which  of  course  is  a  smaller  paper. 

The  Court:  That  would  simply  mean  that  the  ad  would 
be  bigger  proportionately. 

Mr.  Margolius :  In  1940  that  lineage  was  13,623 ;  in  1941 
it  was  10,395. 

The  Court:  That’s  in  the  aggregate? 

Mr.  Margolius:  All  of  the  papers.  1942,  4,762  lines; 
’43, 10,084  lines;  in  1944, 16,806  lines;  in  1945 — that’s  where 
it  starts,  and  we  have  the  dollars  and  cents — it  is  73.488 
lines;  1951  we  have  316,612  lines  in  daily  copy. 

The  Court:  Does  this  graph,  Mr.  Burroughs,  indicate 
anything  in  the  nature  of  throw-aways,  or  is  it  merely 
regular  newspaper  advertising? 

The  Witness:  I  think  I  probably  could  answer  that.  I 
believe  that  indicates  the  total  advertising  expenditure. 

The  Court :  In  every  form? 

The  Witness:  That’s  right.  But  we  prepared  another 
exhibit,  Your  Honor,  in  which  these  things  are  broken 
down  by  media.  If  I  can  have  reference  to  that  exhibit,  I 
will  be  happy  to  answer  any  questions  on  it. 

Mr.  Burroughs:  While  we  are  hunting  for  that  exhibit, 
if  Your  Honor  please,  in  order  that  the  record  may  be  en- 


tirelv  clear,  Mr.  Margolius,  or  someone  for  him, 
32S  should  state  how  much  of  the  lineage,  which  he  has 
just  told  Your  Honor  about,  was  for  Food  Fair, 
because,  you  know,  for  a  number  of  years,  as  that  chart 
showed,  they  only  had  one  Food  Fair  store,  but  a  great 
manv  of  other  stores. 

The  Court :  My  question,  of  course,  was  directed  to  Food 
Fair,  because  this  graph  of  the  plaintiff's  purports  to 
relate  solely  and  exclusively  to  advertising  expenditures 
by  it  with  reference  to  the  promotion  of  the  name  Food 
Fair. 

Mr.  Margolius:  That  information  which  I  read  to  Your 
Honor  with  respect  to  newspaper  lineage,  every  ad  that 
was  carried  in  the  newspapers,  it  is  my  understanding, 
carried  the  name  Food  Fair. 

In  all  honesty,  I  must  tell  the  Court  that  in  the  earlier 
years  the  ads  that  carried  Food  Fair  may  have  not  always 
did,  but  in  some  instances  did — said,  “Also  operating  Table 
Supply  Stores”.  But  every  ad  that  ran  since  1936  carried 
the  name  Food  Fair  to  the  public. 

May  I  ask  the  witness  one  question,  if  the  Court  please, 
along  the  same  line.  Do  these  charts  include  the  advertis¬ 
ing  under  the  name  Food  Lane? 

The  Witness:  I  don’t  believe  so. 

Mr.  Margolius:  Do  you  know? 

The  Witness:  I  can  check  that  for  you.  I  am  fairly 
certain  they  don’t. 

329  Mr.  Margolius:  Do  they  carry  any  advertising 
under  the  name  of  Big  Bear? 

The  Witness:  Any  advertising  that  appeared  for  Big 
Bear  alone  is  not  included. 

Mr.  Margolius:  But  it  may  have  been  in  conjunction 
with  a  Food  Fair  ad? 

The  Witness:  Pardon? 

Mr.  Margolius:  It  may  have  been  in  conjunction  with 
a  Food  Fair  ad? 

The  Witness:  To  the  best  of  my  knowledge,  we  never 
advertised  Big  Bear  alone;  we  generally  ran  Food  Fair 
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alone,  and  also  had  a  small  dug:  “Also  operating  Big 
Bear  stores.” 

Mr.  Margolius:  Just  like  we  did? 

The  Witness:  I  don’t  know  how  you  did,  but  that’s  the 
wav  we  did  it. 

Mr.  Margolius:  That  also  applies  to  King  Arthur  stores? 

The  Witness :  There  were  a  couple  of  King  Arthur  ads 
that  ran  separately.  We  adjusted  the  figures.  Incident¬ 
ally,  these  adjustments  were  a  tremendous  headache,  but 
we  adjusted  the  figures  to  remove  the  cost  of  King  Arthur 
advertising  in  the  very  brief  period  of  time  in  which  it 
took  place,  so  I  can  safely  say  those  figures  represent 
monies  spent  on  advertising  as  Food  Fair. 

Mr.  Margolius:  Predominately? 

The  Witness :  Practically  completely. 

330  (Plaintiff’s  Exhibits  Nos.  32,  33,  and  34  were  re¬ 
ceived  in  evidence.) 

By  Mr.  Burroughs: 

Q.  I  hand  you  Plaintiff’s  Exhibit  Xo.  14.  Is  that  the 
exhibit  you  had  reference  to  a  moment  ago?  A.  That’s 
right. 

Q.  Will  you  go  ahead  and  answer  the  Court’s  question. 
A.  These  are  cumulative  figures.  May  I  have  the  question 
again,  please? 

The  Court :  My  question  was  whether  or  not,  in  this  ex¬ 
hibit,  with  reference  to  advertising  expenditures,  there 
was  included,  apart  from  straight  newspaper  advertising, 
advertising  in  so-called  throw-aways? 

The  Witness:  Yes,  sir.  The  figures  on  there  do  include 
all  advertising.  However,  in  this  Exhibit  14,  we  broke 
down  the  original  figures  by  medja. 

The  Court :  That  is  already  in  evidence  ? 

The  Witness :  This  is  already  in,  yes,  sir. 

The  Court :  That  answers  my  question.  In  other  words, 
I  am  concerned,  if  it  becomes  material  to  determine,  how 
much  advertising  was  done  in  newspapers,  and  how  much 
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was  spent  in  the  utilization  of  other  media  with  particu¬ 
lar  reference  to  throw-aways. 

The  Witness:  I  think  I  could  answer  it  very  specifically 
from  this  Exhibit  14.  This  runs  from  January,  ’35, 

331  through  August  IS,  1951.  It  was  an  arbitrary  cut¬ 
off  date  which  was  the  closest  date  to  when  this  trial 

was  originallv  scheduled. 

Mr.  Margolius:  January  ’35? 

The  Witness :  January,  ’35.  The  total  chain  advertising 
was  approximately  $7,400,000,  of  which  $4,940,000  was 
spent  in  newspapers,  $1,S12,000  in  circulars,  and  the  bal¬ 
ance  on  miscellaneous,  less-important  media. 

By  Mr.  Burroughs: 

Q.  Why  did  you  adopt  the  date  January,  1935,  when  you 
didn’t  have  a  Food  Fair  store  until  October  31,  1935?  A. 
Well,  when  we  started  this,  we  took  figures  for  the  full 
year.  We  were  hoping  to  do  it  the  simple  way,  take  the 
book  figures  for  the  full  year’s  advertising.  Therefore,  as 
it  worked  out,  the  year  began  in  January  ’35.  Subse¬ 
quently,  we  adjusted  these  figures  so  that  in  this,  for  ex¬ 
ample,  for  the  year  1935  we  show  total  newspaper  expendi¬ 
ture  of  twelve  thousand  dollars — $11,S95.  That  was  in  the 
months  of  October,  November,  and  December,  purely  on 
Food  Fair  advertising. 

Q.  So  that  you  didn’t  actually  include  any  expeditures 
prior  to  October,  1935?  A.  Well,  as  a  matter  of  fact,  in 
view  of  the  adjustments  made,  this  chart  should  be  labeled 
October,  ’35,  and  this  exhibit  should  be  labeled  October  ’35 
to  August  ’51. 

Q.  I  hand  you  Plaintiff’s  Exhibit  No.  15,  and  ask 

332  you  who  prepared  that  exhibit,  if  you  know.  A. 
This  exhibit  was  prepared  by  me,  actually  by  men 

working  under  me  in  conjunction  with  me,  from  our  an¬ 
nual  reports  and  other  information  available  in  the  office. 

Q.  Directing  your  attention  to  the  year  1935,  yesterday 
a  question  was  asked  Mr.  Marcus  regarding  that  exhibit 
and  the  income  for  the  year  1935.  Are  those  figures  shown 
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on  there  the  correct  figures  for  the  entire  operation  of  that 

year?  A.  Yes,  sir.  The  gross  sales  figures  as  they  appear 

here  are  the  actual  figures  out  of  our  annual  reports.  The 

further  breakdowns  were  from  internal  accounting  records, 

and  for  the  year  1935  we  went  back  to  the  original  books 

of  entry. 

* 

In  this  particular  case  they  were  hip-pocket  notebooks 
in  which  individual  store  figures  were  kept.  The  total 
for  the  year  of  $5,669,6S0  was  the  total  sales  of  the  com¬ 
pany  in  that  year.  We  went  on  to  break  it  down  into  Food 
Fair  front  sales,  and  I  don’t  know  whether  it  would  be  in 
order  or  not,  I  heard  the  question,  and  I  know  what  the 
discrepancy  was. 

Q.  Suppose  you  tell  us  what  it  was.  A.  What  happened, 
very  simply,  was  that  the  three  opening,  or  four  opening 
weeks  of  store  Xo.  31  in  Baltimore  were  not  included 
333  on  the  work  sheet  in  which  we  tabulated  these  sales 
for  the  early  year.  Those  figures  could  be  obtained. 
But,  as  I  say,  the  Food  Fair  front  sales  for  the  total  chain 
are  substantially  correct  and  thev  show  a  half  million  dol- 
lars  for  ’35. 

The  Baltimore  figure  is  under-stated,  I  would  say,  by, 

oh,  maybe  $120,  $130,  $140  thousand,  but  it  would  have  to 

be  checked.  I’d  sav  the  first  three  or  four  weeks  were  not 
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included  in  the  tabulation. 

Q.  In  connection  with  your  duties,  have  you  received  any 
mail — letters,  invoices,  or  anything  of  that  sort — which  has 
been  directed,  or  misdirected,  I  should  say,  which  came  in 
to  Food  Fair  from  other  sources?  A.  Yes,  sir. 

Mr.  Margolius:  We  object,  unless  this  witness  is  in  the 
position  of  being  the  one  in  receipt.  We  have  agreed  to 
those  things;  vou  don’t  have  to  identify  them. 

The  Court:  May  I  inquire  what  the  proffer  is  with  re¬ 
spect  to  pursuit  of  this  type  of  inquiry? 

Mr.  Burroughs:  If  Your  Honor  please,  we  have  here, 
and  I  will  ask  the  clerk  to  mark  it  as  Plaintiff’s  Exhibit  Xo. 
35 - 


(Documents  bound  and  labeled  “Confusion  Data”  were 
marked  Plaintiff's  Exhibit  Xo.  35  for  identification.) 

Mr.  Burroughs:  I  haven’t  offered  it  yet;  I  simply  wanted 
to  bring  it  up  to  date. 

334  By  Mr.  Burroughs: 

Q.  Your  answer  to  my  previous  question  was  that 
in  the  course  of  your  work  these  letters,  and  what  have  you, 
which  come  into  the  company  by  misdirection,  come  to  your 
desk,  is  that  correct?  A.  That’s  correct. 

Q.  Now  I  hand  you  Plaintiff’s  Exhibit  Xo.  35  for  iden¬ 
tification,  and  ask  you  if  you  can  tell  us  what  that  is.  A. 
This  exhibit  Xo.  35  is  a  file  containing  samples  of  the  type 
of  misdirected  letters,  invoices,  and  miscellaneous  mailing 
pieces,  press  clippings,  and  so  forth,  that  have  been  received 
in  my  department  during  my  tenure. 

Q.  When  you  say  misdirected,  what  do  you  mean  by 
that?  A.  Well,  in  every  case  these  are  documents,  letters 
references,  that  refer,  or  were  intended  for - 

Mr.  Margolius:  Just  a  minute,  if  the  Court  please,  before 
we  get  into  testifying  about  this,  I  think  he  has  identified 
the  exhibit,  we  want  to  state  an  objection,  not  as  to  whether 
or  not  these  were  received ;  we  have  agreed  to  that. 

The  Court:  I  have  asked  Mr.  Burroughs  after  the  iden¬ 
tification  of  the  exhibit  to  indicate  to  the  Court  what  the 
purpose  of  the  proffer  is. 

Mr.  Burroughs:  The  purpose  is  to  show  that  a  great 
number,  at  least  as  many  as  are  included  in  that 

335  exhibit,  of  invoices,  letters,  and  what  have  you,  have 
come  into  the  plaintiff’s  office,  which  were  intended 

by  the  sender,  apparently,  for  this  defendant.  In  other 
words,  bills  would  come  into  our  Philadelphia  office,  letters 
■would  come  in. 

The  Court:  That  is  a  part  of  the  picture  as  to  why  we 
are  here,  isn’t  it? 

Mr.  Margolius:  Xot  in  my  opinion,  Your  Honor. 

The  Court:  Do  you  get  any  letters  addressed  to  Food 
Fair  Philadelphia? 


Mr.  Margolius:  We  sure  have. 

The  Court:  As  I  say,  it  is  part  of  the  picture. 

Mr.  Margolius:  My  opinion  is  this,  if  the  Court  please, 
these  invoices,  Mr.  Burroughs  has  properly  termed  it,  were 
misdirected,  which  in  my  opinion  means  a  mistake,  not  con¬ 
fusion,  by  suppliers — suppliers? 

The  Witness:  Suppliers,  consumers,  and  others. 

Mr.  Margolius:  And  in  the  absence  of  an  explanation — 
and  I  brought  this  up  with  Mr.  Burroughs — in  the  absence 
of  an  explanation  as  to  why  some  clerk  in  a  supply  house, 
for  example,  sent  a  letter  to  Philadelphia  instead  of  to 
Washington,  in  the  absence  of  that  explanation,  this  has 
no  probative  value. 

The  Court :  Well,  now,  of  course,  I  am  not  saying  whether 
it  has  or  not.  I  merely  asked  counsel  to  make  a  prof- 
336  fer  as  to  the  relevancy  of  the  evidence,  of  course,  with¬ 
out  stressing  what  he  presumably  regards  as  its 
probative  value,  and  he  has  said  that  his  purpose  of  making 
the  proffer  was  to  show  that  letters,  presumably,  that  should 
have  been  directed  to  the  defendants  in  Washington,  in 
some  fashion  came  into  the  possession  of  the  plaintiffs  in 
Philadelphia,  indicating  to  me,  on  the  basis  of  the  proffer — 
I  will  be  prefectly  frank  in  stating — that,  whether  you  call 
it  confusion,  whether  you  call  it  stupidity,  or  whether  you 
call  it  sheer  misdirection,  with  the  human  factors  involved, 
letters  which  were  presumably  addressed  to  Food  Fair  in 
Washington  presumably  got  up  in  Philadelphia,  and  I 
likewise  drew  the  inference  that,  presumably,  letters  ad¬ 
dressed  to  Food  Fair  in  Philadelphia  or  its  environs,  might 
possibly  have  been  received  by  the  defendant  in  Wash¬ 
ington. 

So  it  all  adds  up  to  what?  — No  butter  on  the  toast,  as 
far  as  I  can  see. 

Mr.  Margolius:  It  has  always  been  our  contention  that 
confusion  among  suppliers  is  not  an  issue  in  the  case. 

I  want  to  call  Your  Honor’s  attention  to  a  statement 
Justice  Vinson  made.  He  w’as  with  our  Court  of  Appeals 
some  years  ago. 


The  Court :  Yes,  I  understand  lie  was. 

Mr.  Burroughs:  It  seems  to  me  Mr.  Margolius’  objec¬ 
tion  goes  to  the  weight  of  the  evidence  rather  than  its 
admissibility. 

m 

337  The  Court:  I  should  think  so;  it  goes  certainly 
to  its  weight  and  probative  value,  and  you  certainly 

can’t  argue  against  its  relevancy  with  much  success,  even 
though  you  might  quote  Chief  Judge  Vinson. 

Mr.  Margolius:  He  quotes  misdirected  letters,  that  very 
thing. 

Mr.  Burroughs:  I  offer  Plaintiff’s  Exhibit  Xo.  35  in 
evidence. 

(Plaintiff’s  Exhibit  Xo.  35,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

By  Mr.  Burroughs: 

Q.  As  part  of  your  duties  with  the  plaintiff,  has  it  come 
to  your  attention  that  there  are,  and  have  been  in  the 
past,  others  who  are  using  the  name  Food  Fair  in  various 
sections  of  the  country?  A.  Yes,  sir. 

Q.  Do  you  happen  to  have  with  you  a  list  of  those 
companies  or  persons?  A.  I  have  some  penciled  notations 

in  the  form  of  a  rough  draft,  and  it  is  not  a  list - 

Q.  Are  you  from  your  notes  able  to  tell  us  what  com¬ 
panies  or  individuals  have  been  or  are  now  using  the  name 
Food  Fair?  A.  Yes,  sir. 

338  Q.  Would  you  give  them  to  us,  please?  A.  I  can 
give  them  to  you  directly.  I  think  I  might  indicate 

how  these  came  to  my  attention. 

Mr.  Margolius:  May  we  see  the  list  first,  Your  Honor, 
before  he  makes  an  explanation. 

The  Witness:  This  is  it;  that  is  whv  I  sav  it  is  a  rou<rh 
draft.  I  will  be  happy  to  let  you  see  it. 

Might  I  explain  while  he  is  looking  at  it,  how  these 
things  came  to  our  attention? 
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By  Mr.  Burroughs: 

Q.  From  what  source  did  you  get  that  information,  Mr. 
Felsten.  A.  For  the  past  several  years  it’s  been  one  of  our 
functions,  as  we  indicated  before,  to  collect  material  indi¬ 
cating  confusion  or  use  of  the  name  by  other  people.  In 
addition  to  that,  we  have  made  it  a  point - 

The  Court:  The  question  is,  what  source  did  you  get 
that  information? 

The  Witness:  I  was  going  to  add  it  in  the  addenda. 

The  Court:  Do  what? 

The  Witness:  I  was  going  to  add  it  just  now. 

The  Court:  Whv  don’t  we  cut  out  the  addenda?  Whv 
don’t  you  tell  us. 

The  Witness:  We  make  it  a  point  to  watch  trade  publi¬ 
cations. 

By  Mr.  Burroughs: 

339  Q.  You  haven’t  answered  the  question.  Where 
did  you  get  the  information,  not  what  you  make  a 
point  of.  A.  Trade  publications,  sir. 

Q.  Any  other  source?  A.  In  some  cases  letters;  in  some 
cases  they  have  been  brought  to  our  attention  by  suppliers 
who  wish  to  check  on  the  credit  of  what  they  thought  was 
an  outlying  branch.  I  would  say  from  several  sources  in 
addition  to  that — interested  people,  stockholders  have  writ¬ 
ten  to  us  from  other  areas. 

Q.  Now  can  you  tell  us  the  number  of  persons  or  corpo¬ 
rations  that  are  presently  using  the  name  Food  Fair  other 
than  yourself  and  this  defendant,  and  where  they  are 
located?  A.  I  would  have  to  take  a  couple  of  minutes  to 
check  this  list.  This  list,  incidentally,  is  a  list  which 
indicates  people  who  at  one  time  used,  as  well  as  are  now 
using.  Many  have  discontinued. 

Q.  Give  us  the  names  of  those  that  are  now  using  the 
name.  A.  I  think  I  can  answer  this  very  quickly  by  going 
down  the  list. 
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In  Arizona — in  Tucson,  Arizona — there  was  an  R  &  R 
Food  Fair,  which  discontinued  the  use  of  the  name  after 
we  wrote  to  them. 

In  California,  San  Diego,  there  was  a  Cooper’s 

340  Food  Fair,  to  whom  we  have  written  and  are  still 
waiting  for  a  reply. 

On  this  list  we  have  a  Food  Fair  indicated  in  Greenwich, 
Connecticut,  but  there  is  none.  We  have  had  the  place 
checked.  That’s  whv  I  sav  this  list  is  not  necessarilv 
completely  accurate.  We  have  checked  many  of  them, 
however. 

Mr.  Margolius:  How  about  Phoenix,  Arizona? 

The  Witness:  We  found  that  Phoenix,  Arizona,  was  not 
a  Food  Fair.  It’s  listed  here,  but  there  is  none.  It  was, 
I  believe,  Furr’s  Market,  or  somebody  like  that. 

We  have  found  that  in  a  couple  of  cases  the  trade  maga¬ 
zines  will  make  a  mistake.  They  listed  Michael’s  Food 
Fair  just  the  other  day.  We  wrote  to  them,  and  Michael 
wrote  back,  “I  call  myself  Michael’s  Food  Mart;  please 
don’t  bother  me.” 

In  Florida  there  was  a  Nat’s  Food  Fair  in  St.  Augustine, 
to  whom  we  have  written. 

Mr.  Margolius:  What  was  the  reply? 

The  Witness:  We  haven’t  received  a  reply.  There  ap¬ 
parently,  sometimes,  is  a  great  delay  in  replying.  We 
write  again  in  a  reasonable  period  now. 

In  Tampa,  Florida,  there  is  one  at  Watrous  and  South 
Pome  Street,  on  whom  we  had  received  a  press  clipping. 

In  Savannah,  Georgia,  we  received  an  ad  for  a  Food  Fair 
market  at  Price  and  Gaston  Street,  within  the  past 

341  six  months,  I  believe.  Many  of  these,  incidentally, 
have  come  to  our  attention,  have  come  into  existence 

since  the  Brookline  decision.  This  Savannah,  Georgia  case 
is  one  to  whom  we  have  written. 

Again,  there  is  a  Fair  Food  Stores  in  Paducah,  Ken¬ 
tucky,  with  whom  we  have  been  corresponding.  In  Mary¬ 
land,  in  the  City  of  Baltimore,  there  were  two  neighbor- 
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hood  stores  in  which  trick  signs  were  being  used — a  big 
“Food,”  small  “at,”  big  “Fair,”  small  “Prices,”  so  at 
a  distance  it  looked  like  Food  Fair  but  when  you  got  real 
close  up  it  was  “Food  At  Fair  Prices/’  We  have  been 
engaged  in  protracted  discussions  with  the  gentlemen,  who 
want  a  sum  of  money  to  repaint  their  signs. 

Mr.  Margolius :  How  long  has  that  sign  been  in  existence? 

The  Witness:  I  would  say  a  year  so  so.  We  have  been 
haggling  back  and  forth.  It  hasn’t  been  a  big  enough  thing 
to  file  a  suit,  and  we  haven’t  been  bothering  them  that 
closely.  As  far  as  I  know,  those  signs  have  been  checked 
just  before  the  first  of  this  year.  We  have  had  our  Balti¬ 
more  people  check  them. 

In  Massachusetts  there  is  what  is  now  known  as  the 
New  England  Food  Fair  in  Brookline,  and  then  in  Shrews¬ 
bury  there  was  a  Food  Fair  which  changed  its  name  verv 
quickly  after  we  wrote  to  them. 

Very  frequently  out  letters  are  successful. 

342  In  Michigan  there  is  a  Food  Fair  in  Detroit,  with 
whom  we  have  had  some  correspondence,  and  in 
Lansing  and  Saginaw  there  are  units  being  operated.  In 
one  case  it  is  Dave’s  Food  Fair,  in  another  case  as  Bay’s 
Food  Fair.  In  both  cases  those  stores  came  into  existence 
within  the  past  year,  and  the  “Dave’s”  and  “Ray’s”  were 
added  to  their  names  after  we  started  to  correspond  with 
them. 

In  Vineland,  New  Jersey,  to  indicate  the  list  is  more 
or  less  complete,  there  was  a  Handy  Food  Fair,  which  was 
the  subject  of  a  lawsuit  in  the  Jersey  courts.  The  Handy 
Food  Fair  is  no  longer  in  existence. 

In  New  York  City  is  a  miscellaneous  batch.  In  Staten 
Island  there  was  a  Food  Fair,  or  I  should  say  there  was  a 
chain  of  stores  which  were  using  another  name,  in  which 
one  store  had  its  front  changed  over  to  Food  Fair  as  kind 
of  a  preliminary  feeler.  When  we  wrote  to  them  there 
was  a  little  bit  of  correspondence  between  our  respective 
attorneys,  and  that  sign  was  changed  back  to  what  it  had 
been. 
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In  Rochester,  New  York,  Wegman’s  Food  Stores  ran  a 
one-shot  promotion  which  they  called  “Wegman’s  Food 
Fair”  similar  to  Sattler’s  Food  Fair  in  Buffalo.  And 
Clavier’s  Food  Fair  in  Coatesville,  Pennsylvania,  and  in 
each  of  these  cases,  after  correspondence,  it  wasn’t  re¬ 
peated.  Sattlers  did  it  two  years.  The  third  year  they 
dropped  the  use  of  the  name.  Wegman’s  just  did  it 

343  once;  Clavier’s  just  did  it  once. 

In  the  Bronx  we  found  a  little  neighborhood  store 
that  decided  to  use  the  name  Food  Fair,  and  in  the  course 
of  the  negotiations  the  store  was  sold  to  somebody  else 
who  didn’t  want  the  headache  and  changed  the  name. 

In  Brooklyn  we  found  a  Field's  Food  Fair,  and  that  was 
changed  rather  promptly  after  we  wrote  to  them. 

In  North  Carolina  there  are  some  stores  in  "Winston- 
Salem  that  are  operating  under  the  Food  Fair  name.  In 
Statesville,  North  Carolina,  some  time  within  the  past 
year,  I  would  say  it  was,  a  man  named  Fraley  changed  the 
store  front  from  Fraley’s  Food  Store  to  Fraley’s  Food 
Fair.  We  are  corresponding  with  him. 

In  Cleveland,  Ohio,  we  saw  the  same  clipping  in  the  same 
publication  that  Mr.  Margolius  mentioned  the  other  day 
— the  Bova  Food  Fair.  We  checked  with  the  Bell  Tele¬ 
phone  Company,  we  checked  with  trade  sources.  Appar¬ 
ently  here  again  it  was  a  case  where  the  trade  press  was 
wrong.  As  far  as  we  know,  there  is  no  Bova  Food  Fair. 

In  Tulsa,  Oklahoma,  the  A  &  G  Food  Markets  ran  a  one- 
shot  Food  Fair.  In  Allentown,  Pennsylvania,  the  Economy 
Stores  ran  a  Food  Fair,  a  one-time  promotion  in  every  case. 
We  wrote  to  them  and  they  assured  us  they  weren’t  going 
to  repeat. 

That  was  also  true  in  Lebanon,  Pennsylvania, 

344  Sterling  Food  Stores.  When  we  wrote  to  them  they 
replied  that  they  weren’t  going  to  use  it  again. 

In  Newport,  Rhode  Island,  there  was  a  Food  Fair  opened 
during  the  course  of  our  litigation  in  Brookline,  and  our 
correspondence  there  was  carried  on  for,  I’d  say,  darn 
near  a  vear. 

V 
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Mr.  Margolius:  May  I  suggest,  Your  Honor,  that  the 
subject  matter  of  correspondence  not  be  gone  into,  unless 
they  have  it  here  and  want  to  show  it. 

The  Witness:  I  merely  wish  to  say  it  is  now  known  as 
the  Food  Fair  of  Newport,  Rhode  Island. 

By  Mr.  Burroughs : 

Q.  How  many  more  have  you  got?  A.  About  five  more. 

The  Court:  Where  are  thev? 

mi 

The  Witness :  In  Houston,  Texas,  the  Lucky  Seven  Food 
Stores  opened  a  fifth  or  sixth - 

The  Court:  Where  else  in  Texas? 

The  Witness:  El  Paso,  and  Houston. 

The  Court :  And  you  have  corresponded  with  those  peo¬ 
ple,  have  you? 

The  Witness:  Yes,  we  have. 

The  Court :  With  what  result? 

The  Witness:  The  Food  Fair  in  Houston  is  now  known 
as  the  Lucky  Seven  Food  Fair;  the  El  Paso  situa- 
345  tion  is  still  the  subject  of  correspondence.  These 
are  both  very  recent. 

The  Court:  Would  the  fact  that  it  was  called  Lucky 
Seven  Food  Fair,  would  that  be  regarded - 

The  Witness:  It  is  still  the  subject  of  correspondence. 
We  don’t  regard  it  as  a  satisfactory  solution.  They  wrote, 
on  the  strength  of  the  Brookline  decision - 

The  Court:  What’s  the  Brookline - 

The  Witness:  Judge  Wyzanski’s  decision — Brookline — 
New  England  Food  Fair. 

The  Court :  In  other  words,  Judge  Wyzanski  said  you  can 
use  the  term  “New  England  Food  Fair”? 

The  Witness:  For  a  period  of  time  he  said  you  can  use 
New  England  Food  Fair.  I  believe  our  lawyers  told  us  the 
details,  but  I  know  they  told  us  it  was  a  victory,  not  a 
defeat. 

The  Court:  Your  lawyers  told  you  that? 

The  Witness :  The  lawyers. 
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There  is  one  more,  in  Cherrydale,  Virginia,  right  close 
to  Washington,  D.  C.,  there  is  a  Frozen  Food  Fair.  We 
thought  we  would  wait  before  we  wrote  to  them. 

The  Court:  Do  you  know  how  many  shares  of  common 
and  preferred  stock  are  in  issue  by  this  company,  offhand? 

The  Witness :  Offhand,  I  would  say  it  is  in  excess  of  two 
million — common  and  preferred. 

The  Court :  How  much  common,  do  you  know  off- 
hand  ? 

346  The  Witness:  Xo,  I  would  have  to  check. 

The  Court :  Do  you  know  how  much  of  the  two  mil¬ 
lion  shares  of  common  and  preferred  is  closely  held  by 
officers  of  the  company? 

The  Witness:  Xo,  sir.  I  personally  don’t. 

Mr.  Burroughs:  We  can  supply  that  to  you  from  the 
annual  report. 

By  Mr.  Burroughs: 

Q.  Mr.  Felsten,  what  if  any  additional  steps  have  you 
taken  to  prevent  the  piracy  of  the  name  “Food  Fair?” 
A.  I  don't  understand  your  question. 

Q.  What,  if  any,  additional  steps,  than  those  you  have 
been  describing  to  us,  have  you  taken  to  prevent  the  use 
of  the  name  Food  Fair  by  others? 

Mr.  Margolius:  If  he  knows. 

By  Mr.  Burroughs: 

Q.  If  you  know.  A.  Well,  this  particular  step  represents 
an  attempt  to  bring  to  the  attention  of  our  lawyers  every 
situation  that  we  become  aware  of.  Actually,  I  act  as  a 
clearing  house  within  the  company  for  it,  then  turn  it 
over  to  them. 

Q.  Do  you  know  whether  or  not  there  is  a  suit  pending 
in  Federal  Court  any  place  now?  A.  Yes,  I  believe  there 
is  a  suit  pending  in  one  of  the  Jersey  Federal  Courts, 

347  I  am  not  sure  which,  covering  a  situation  in  South 
Jersey,  in  which  our  name  is  being  mis-used. 
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Q.  What  do  you  mean,  being  mis-used?  A.  Well,  a  grocer 
on  the  highway  between  Atlantic  City  and  Philadelphia  has 
opened  a  Midway  Food  Fair,  and  we  feel  that  he  is  trading 
on  our  name. 

The  Court:  Mavbe  I  should  wait  for  the  decision  in  the 
Federal  Court  in  New  Jersey  before  deciding  this  case. 

Mr.  Margolius:  I  don’t  think  it  would  be  necessary. 

The  Court :  W’e  are  going  to  have  confusion  in  the  courts, 
apparently,  along  with  confusion  in  use  of  the  name. 

Mr.  Margolius:  I  am  sure  the  store  in  New  Jersey  hasn’* 
been  operating  since  1935. 

Cross-examination. 

By  Mr.  Margolius: 

Q.  Mr.  Felsten,  just  for  the  sake  of  the  record,  you  have 
onlv  been  with  this  companv  since  1947 ;  vou  have  testified 
to  that.  A.  Slightly  over  five  years — approximately  five 
vears. 

Q.  Your  expenditures  for  advertising  are  as  set  forth 
in  the  exhibit,  is  that  right?  A.  I  don’t  see  the  question. 

Q.  Your  expeditures  for  advertising  are  set  forth 
348  completely  in  that  Exhibit  No.  14,  I  think  it  is?  A. 

That’s  correct. 

Q.  I  would  like  to  ask  you  what  part  of  these  expendi¬ 
tures,  for  example,  include,  if  they  do,  the  promotion 
of  the  sale  of  stock  to  prospective  stockholders,  or  does  it 
include  that?  A.  I  couldn’t  answer  that  directly.  I  would 
assume  they  don’t,  because  I  got  that  from  the  advertising 
department’s  records.  But  I  couldn’t  answer  your  question 
that  specifically. 

Q.  Does  this  include  any  publications  that  are  issued 
solely  for  your  own  employees? 

The  Court :  He  testified  as  to  that  exhibit,  Mr.  Margolius, 
and  I  asked  him  to  bring  it  down  with  reference  to  news¬ 
paper  lineage,  as  such,  and  throw-aways,  and  my  recollec¬ 
tion  is  that  out  of  some  nine  million  odd  lines,  about  six  or 
seven  million  was  for  regular  display  newspaper  advertis¬ 
ing. 
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Mr.  Margolius:  About  four  million,  I  thought,  wasn’t  it? 
The  Witness :  It  was  five  million  for  newspaper,  and  close 
to  a  million  plus  for  circulars — seven  and  a  half. 

Mr.  Margolius:  All  right,  I  won’t  go  into  it. 

By  Mr.  Margolius: 

Q.  With  respect  to  this,  Mr.  Felsten,  may  I  ask  you - 

Mr.  Burroughs:  Would  you  mind  identifying  it. 

Mr.  Margolius:  This  is  Plaintiff’s  Exhibit  Xo.  35. 

349  By  Mr.  Margolius : 

Q.  What  is  the  volume  of  your  mail  per  day  that 

comes  into  vour  office?  A.  Ye  have  a  fairlv  heaw  volume 
»  ■»  % 

of  mail,  in  view  of  the  fact  that  we  operate  as  many  stores 
as  we  do,  and  deal  with  as  many  companies  as  we  do. 

Q.  Would  you  say  you  get  in  the  mail - 

The  Court:  If  that  is  with  reference  to  confusion,  I  don’t 
attach  a  great  deal  of  significance  to  that. 

Mr.  Margolius:  If  Your  Honor  doesn’t,  I  won’t  pursue 
it.  I  think  it  is  insignificant,  if  I  can  develop  the  number  of 
invoices  they  receive. 

The  Court :  I  draw  the  inference  on  the  basis  of  the  size 
of  the  exhibit,  and  the  viva  voce  testimony  with  reference 
to  the  size  of  the  company,  that  the  amount  of  mistakes  have 
been  verv  small. 

By  Mr.  Margolius: 

Q.  Mr.  Felsten,  one  further  question:  In  your  reading 
of  the  list  that  you  have  given,  you  have  gone  after  neigh¬ 
borhood  stores  to  change  their  names?  A.  Sir? 

Q.  You  have  gone  after  neighborhood  stores  that  have 
been  using  Food  Fair  to  change  their  names?  A.  I  don’t 
know  what  vou  mean  bv  “have  gone  after.” 

Q.  I  mean  you  have  stated,  in  describing  some  of 

350  these  locations  that  are  using  Food  Fair  names,  as 
neighborhood  stores.  A.  I  have  indicated  that  a 

couple  of  them  were. 
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Q.  And  you  have  sought  to  get  them  to  cease  and  desist 
from  using  the  name  ?  A.  The  one  I  mentioned  specifically 
was  in  the  Bronx,  and  that  was,  I  believe,  at  Crosby  and 
Daniel  Street. 

Q.  A  neighborhood  store?  A.  Well,  it  was  a  neighbor¬ 
hood  store.  It  was  right  next  to  one  of  our  new  locations, 
and  it  seemed — we  didn’t  get  the  exact  date  of  when  they 
started,  but  it  seemed  there  was  a  little  play  there.  He 
apparently  changed  it  when  we  announced  that  we  were 
building. 

Q.  He  was  there  before  you  were  there?  A.  He  had  a 
grocery  store  before  we  did;  he  didn’t  have  a  Food  Fair. 

Q.  Are  all  these  stores  that  you  have  looked  into  that 
you  have  given  the  Court,  supermarkets?  A.  I  have  indi¬ 
cated  that  most  of  them  are  what  we  call  supermarkets 
todav. 

Q.  But  some  aren’t?  A.  I  can’t  personally  say  whether 
they  all  are  or  not.  The  two  in  Baltimore  which  I  have  seen 
were  neighborhood  units,  but  that’s  been  a  little  game 
there  for  about  a  year. 

351  Q.  With  respect  to  the  North  Carolina  stores, 
from  your  experience,  Mr.  Felsten,  do  you  know  as 
a  fact,  or  have  you  heard — let  me  put  it  that  way,  because 
most  of  this  is  what  you  heard — that  this  Statesville  Food 
Fair  has  been  a  Food  Fair  for  the  last  ten  or  eleven  years  ? 
A.  Well,  the  way  the  question  is  phrased,  I  have  to  answer 
no.  It  is  not  a  Statesville  Food  Fair;  it ’s  Fraley’s  Food  Fair 
in  Statesville,  North  Carolina. 

Q.  They  have  used  the  name  Food  Fair  for  the  last  ten 
or  eleven  years,  is  that  not  right?  A.  I  wouldn’t  say  that 
they  have. 

Q.  Do  you  know  whether  or  not  they  have,  as  a  fact? 
You  don’t  know  as  a  fact.  A.  I  don’t  know  as  a  fact  that 
they  have. 

Q.  Do  you  know  as  a  fact,  in  Winston-Salem,  North  Caro¬ 
lina,  there  are  five  Food  Fair  supermarkets?  Do  you  know 
that  as  a  fact  ?  A.  I  know  that  there  are  five  markets  oper¬ 
ated  by  a  man  named  Messick,  under  the  name  Food  Fair. 
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Q.  Do  you  know  how  long  they  have  been  operating? 
A.  I  know  that  two  of  them  have  been  open  within  the  past 
year  or  two.  I  don’t  know  how  long  they  have  been 
operated. 

Q.  You  don’t  know  whether  they  are  six  or  seven 

352  years  old?  A.  Pardon? 

Q.  You  don't  know  whether  they  are  six  or  seven 

vears  old?  A.  I  don’t  know  whether  thev  are  one  vear  old 
•>  »  • 

or  six  years  old. 

Q.  Winston-Salem,  North  Carolina,  Food  Fairs  have  been 
operating  under  that  name  at  least  since  it  came  to  your 
attention — whether  it  came  to  your  attention  or  not  I 
don’t  know,  but  since  it  was  brought  out  in  1947  in  the 
Brookline  case,  is  that  right?  A.  I  believe  it  was  men¬ 
tioned  in  the  Brookline  case.  At  that  time  they  may  have 
had  two  or  three  stores,  however. 

Q.  But  no  suit  has  been  filed  in  the  Federal  Court  in 
North  Carolina  with  respect  to  the  Winston-Salem  Food 
Fair  case?  A.  There  has  been  correspondence.  On  the 
question  of  the  suit,  you  would  have  to  refer  to  our  at¬ 
torneys. 

Mr.  Margolius:  Thank  you,  very  much. 

Mr.  Burroughs:  That  is  all,  step  down. 

(The  witness  stepped  down.) 

Mr.  Burroughs:  Your  Honor,  in  response  to  your  ques¬ 
tion  to  Mr.  Felsten  about  the  stock,  from  the  annual  report 
I  notice  that  there  are  80,000  shares  of  $100  par  preferred 
stock  as  of  April  28,  1951,  and  2,130,014  shares  of  common 
stock,  par  value  of  one  dollar. 

353  The  Court:  How  is  that  distributed?  Is  most  of 
the  stock  closely  held,  or  is  there  a  wide  public  dis¬ 
tribution  ? 

Witness  Felsten:  I  think  the  distribution  of  number 
of  stockholders  is  one  of  the  exhibits  entered.  There  are 
over  5,000  stockholders,  I  can  say  that.  There  was  an 
exhibit  that  we  entered,  showing  that  distribution. 
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Mr.  Margolius:  But  not  necessarily  owning  a  great 
majority  of  stock.  That  is  what  the  Court  is  directing 
attention  to. 

The  Court:  I  want  to  find  out  whether  the  corporation 
stock  is  closely  held  among  a  few  individuals,  or  whether 
there  is  a  wide  public  distribution. 

Mr.  Felsten:  Distribution  not  so  much  by  number  of 
shares  as  by  number  of  stockholders  ? 

The  Court:  No.  number  of  shares.  In  other  words, 
2,800,000  shares.  How  much  of  those  shares  is  held  closely, 
so  to  speak,  and  how  much  of  those  shares  is  held  by  the 
public  generally? 

Mr.  Felsten:  I  don’t  have  the  figure  at  the  tip  of  my 
tongue,  but  we  can  get  it  for  you. 

Mr.  Danzansky:  May  I  ask  him  a  question  about  that: 
As  a  matter  of  fact,  isn’t  it  true  that  Mr.  Marcus,  Mr. 
Friedland,  Mr.  Klein,  and  another  Mr.  Friedland — the  two 
Mr.  Fiedlands,  Mr.  Sam  and  Mr.  George — and  Mr.  Arthur 
Rosenberg,  and  Mr.  Lou  Stein,  your  general  counsel — 
354  isn’t  it  a  matter  of  fact,  isn’t  it  true  that  between 
them,  between  those  five  or  six  men,  they  own  ap¬ 
proximately  50  per  cent  of  the  stock? 

Mr.  Felsten :  I ’d  sav  thev  have  enough  to  control.  I  don ’t 
know  what  the  percentage  is. 

Mr.  Danzansky:  Then  they  own  more  than  50  per  cent? 

Mr.  Felsten:  Not  necessarily.  A.  T.  T.  is  controlled  by 
10  per  cent,  I  understand. 

Mr.  Danzansky:  You  are  head  of  the  research  depart¬ 
ment? 

Mr.  Felsten:  I  know  where  to  look  for  figures,  I  don’t 
try  to  remeber  them  all. 

Mr.  Burroughs:  Just  one  further  thing,  if  Your  Honor 
please.  Mr.  Euwer  called  my  attention  to  the  fact  that 
there  was  some  question  whether  Exhibit  35,  which  is  the 
confusion  exhibit,  was  admitted  in  evidence.  I  would  like 
to  clear  that  up. 

The  Court:  That  is  admitted  in  evidence. 


Mr.  Burroughs:  That,  then,  concludes  the  plaintiff’s 
case. 

•  ##•**•*** 

393 

John  Aubrey  Boswell. 

called  as  a  witness  on  behalf  of  the  defendant,  and 
being  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows  : 

Direct  examination. 

By  Mr.  Margolius: 

Q.  Mr.  Boswell,  will  you  state  your  full  name.  A.  John 
Aubrey  Boswell. 

Q.  What  is  your  occupation?  A.  I  am  sales  manager  for 
Cudahy  Packing  Company. 

Q.  Cudahy  Packing  Company?  A.  That’s  right. 

Mr.  Burroughs:  If  the  Court  please,  I  don’t  want  to 
interrupt,  but  I  think  that  in  order  to  save  time  I  may  as 
well  make  my  objection  now.  It  is  anticipatory,  but  if  it 
is  the  purpose  in  calling  this  witness  to  prove  non- 

394  fusion,  I  object  to  that  line  of  testimony,  because  non¬ 
confusion  is  not  an  issue  in  this  case. 

The  fact  that  one  person  may  know  the  difference  be¬ 
tween  two  organizations  doesn't  mean  that  there  may  not 
be  thousands  of  others  who  are  confused.  Your  Honor 
recalls  that  a  witness  was  asked  who  was  elected  Presi¬ 
dent  in  1932,  and  he  didn’t  know.  That  didn’t  mean  that 
somebody  wasn’t  elected,  or  that  there  weren’t  thousands 
and  thousands  of  people  who  did  know. 

The  Court:  What  is  the  proffer,  Mr.  Margolius? 

Mr.  Margolius:  The  proffer  by  this  witness  is  as  fol¬ 
lows:  That  he  is  sales  manager  of  the  Cudahy  Packing 
Company,  has  been  from  1943  until  it  closed  in  1950.  From 
1932  to  1943  he  was  head  of  the  lamb  and  veal  department 
of  the  Cudahy  Packing  Company;  that  he,  from  the  time 
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forward,  1932,  sold  the  Square  Deal  Market  Company  mer¬ 
chandise. 

He  will  testify  that  when  a  buyer  calls  and  says,  “Send 
an  order  to,”  or  an  order  is  purchased  for  Food  Fair,  the 
automatic  billing  is  the  Square  Deal  Market  Company,  the 
defendant. 

He  also  sells  to  Food  Lane  and  bills  Food  Lane.  That 
there  has  never  been  anv  confusion  as  between  the  defend- 
ant  and  the  plaintiff.  And  further,  he  is  going  to  testify, 
in  addition  to  the  non-confusion  issue,  if  you  want  to  call 
it  that,  that  he  is  acquainted  with  Mr.  Charles  Pisner, 

395  who  he  has  known  since  1932;  that  he  has  discussed 
with  other  persons  in  the  community — that  he  knows 

other  persons  in  the  community - 

The  Court:  That  goes  to  Mr.  Pisner *s  reputation  for 
truth  and  veracity! 

Mr.  Margolius:  Yes. 

The  Court :  "Why  not  go  directly  to  that !  With  reference 
to  this  other  matter,  I  want  to  repeat  what  I  said  this 
morning,  and  yesterday:  There  is  enough  evidence  in  the 
case  on  the  basic  issues  involved;  in  other  words,  as  to 
whether  or  not  there  is,  so  to  speak,  a  proprietary  interest 
in  the  plaintiff  with  respect  to  the  use  of  the  term  “Food 
Fair”  in  the  manner  in  which  it  is  used. 

Now,  again,  it  would  be  what  I  said  yesterday  afternoon, 
and  initially  this  morning,  If  I  should  conclude  that  the 
plaintiff  is  in  the  right  as  far  as  this  controversy  is  con¬ 
cerned,  well,  then,  necessarily  by  implication  I  must  con¬ 
clude  that  there  is  a  seondary  meaning  established  in  the 
name;  so  that,  therefore,  as  a  consequence,  the  question  of 
confusion  would  be  out  of  the  picture  directly. 

On  the  other  hand,  if  I  should  find  for  the  defendant, 
of  course  the  same  reasoning  applies  in  reverse. 

Mr.  Margolius:  There  is  another  aspect,  Your  Honor. 
This  is  additional  proof,  and  it  can  be  in  the  form  of  a 
tender,  if  there  is  an  objection,  that  the  name  Food 

396  Fair  in  the  District  of  Columbia  has  been  associated 
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since  1935- ’36  with  the  Square  Deal  Market  Company,  the 
defendant. 

The  Court:  By  this  witness? 

3klr.  Margolius:  By  this  witness,  and  many  witnesses 
we  are  going  to  call.  "We  are  ready  to  call  as  many  as 
this  Court  will  permit  us  to  call  to  prove  that. 

The  Court:  I  think,  Mr.  Burroughs,  probably  you  may 
be  able  to  stipulate  as  to  that,  because  Food  Fair,  Inc.,  is 
not  doing  business  in  the  District  of  Columbia  under  that 
name,  but  merely  under  the  name  of  Food  Lane.  And,  so, 
again,  addressing  myself  to  the  probative  value  of  the 
evidence,  and  as  to  its  weight,  query. 

Mr.  Burroughs:  I  certainly  would  have  no  objection  to 
stipulating  that  some  time — I  will  say  1936 — the  Square 
Deal  Market  Company  had  a  store  on  Seventh  Street  which 
it  called  Food  Fair,  and  that  it  was  known  to  the  suppliers 
as  being  owned  by  Square  Deal  Market. 

The  Court:  And  that  subsequently - 

Mr.  Burroughs :  And  subsequently  there  were  other  stores 
opened  by  them,  and  that  they  were  served  by  certain 
suppliers  in  this  area. 

Mr.  Margolius:  That  answers  the  other  thing  that  I 
was  going  to  suggest  to  Your  Honor.  I  honestly  do  not 
feel  that  counsel  is  putting  any  stock  in  it,  but  in  Mr. 

Pisner’s  deposition  there  appears  the  sort  of  innoc- 
397  uous  statement,  thrown  in  by  Mr.  Pisner — and  I  say 
that  advisedly — without  any  question  having  been 
asked,  that  when  they  took  the  name,  Food  Fair,  here,  the 
Square  Deal  Market  Company’s  credit  went  up. 

These  witnesses  are  ready  to  refute  that.  I  don’t  think 
Mr.  Burroughs  makes  an  issue  of  that,  or  propounds  that 
as  evidence  in  his  favor. 

The  Court:  There  has  been  no  evidence  up  to  now. 

Mr.  Margolius:  Except  in  the  deposition. 

The  Court:  There  has  been  no  evidence  up  to  now  with 
reference  to  their  lack  of  credit  or  good  financial  standing. 

Mr.  Margolius:  Or  that  Food  Fair  in  Baltimore  helped 
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our  credit  in  any  way,  or  that  we  intended  to  captialize  on 
their  credit  in  Baltimore. 

The  Court :  That  is  what  Mr.  Pisner  says. 

Mr.  Margolius:  He  says  his  credit  went  up  after  he 
started  using  the  name. 

The  Court:  I  certainly  would  never  have  thought  of 
what  you  just  expressed,  Mr.  Margolius,  if  you  had  not 
expressed  it. 

Mr.  Danzanskv:  It  is  in  the  deposition. 

Mr.  Margolius:  And  I  say  it  is  innocuous. 

The  Court:  It  is  in  Pisner ’s  deposition? 

Mr.  Margolius:  Yes.  It  is  innocuous.  I  don’t  think 
Mr.  Burroughs  makes  an  issue  of  it. 

398  Mr.  Burroughs:  No,  no. 

The  Court:  It  is  like  the  design  of  wallpaper  in  a 
room;  I  might  take  a  look  at  it,  but  I  wouldn’t  be  overly- 
impressed.  In  other  words,  I  have  to  read  the  deposition, 
and  I  presumably  will  read  a  lot  of  things  that  neither  of 
you  lay  a  great  deal  of  stress  on  but  it  comes  out  in  the 
course  of  examination  of  a  direct  character,  and  cross. 
But,  again,  I  have  to  separate  the  chaff  from  the  wheat, 
and  I  assure  you,  I  am  going  to  do  it  in  so  far  as  lays 
in  my  power,  out  of  an  economy  of  time. 

I  am  not  going  to  shave  anything  in  the  way  of  my 
responsibility  in  dealing  with  the  issues,  but  there  are  a 

►  lot  of  things  that  are  in  evidence  that  out  of  an  abundance 
of  caution  on  the  part  of  counsel  have  been  introduced  be¬ 
cause  they  are  relevant.  How  probative  they  are,  and  what 
weight  should  be  attached  to  them,  as  far  as  the  general 
issue  is  concerned,  is  another  matter.  I  might  conclude 
that  it  is  very  important;  on  the  other  hand,  I  may  con- 

*  elude  that  it  is  innocuous. 

> ;  Mr.  Margolius:  I  don’t  know  whether  I  have  used  that 
word  right. 

The  Court:  It  is  a  very  good  word,  because  it  is  one  of 
those  words  upon  which  you  can’t  attach  any  real,  specific 

*  meaning,  except  that  it  doesn’t  mean  much. 
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Mr.  Danzansky:  It  is  a  word  he  has  pre-empted. 

399  By  Mr.  Margolius: 

Q.  Mr.  Boswell,  am  I  correct  in  the  statement  I 
made  to  the  Court  that  you  have  been  connected  with  the 
Cudahy  Packing  Company  since  1932?  A.  That’s  right. 

Q.  And  during  that  period  of  time  have  you  continu¬ 
ously  been  living  and  working  in  the  District  of  Columbia? 
A.  Xo. 

Q.  In  this  area?  A.  Xo. 

Q.  Was  there  a  period  of  time  when  you  weren’t?  A. 
That’s  right. 

Q.  How  long  was  that?  A.  1943  to  194S. 

Q.  And  where  was  that,  sir?  A.  I  was  in  Xew  Haven, 
Connecticut. 

Q.  With  Cudahy  Packing?  A.  That’s  right. 

Q.  During  this  period  of  time  that  you  have  been  in 
the  District  of  Columbia,  have  you  discussed — do  you  know 
Charles  Pisner?  A.  That’s  right. 

Q.  How  long  have  you  known  Charles  Pisner?  A.  Say 
from  1930,  ’32,  somewhere  in  there. 

Q.  Do  you  know  Mr.  Pisner ’s  reputation  in  this 

400  communitv  for  truth  and  veracitv? 

•  * 

Mr.  Burroughs:  If  the  Court  please,  I  object.  Mr. 
Pisner ’s  truth  and  veracity  is  not  in  issue  in  this  case.  His 
character  has  not  been  put  in  evidence,  and  before  they 
can  attack  it,  I  submit  there  has  to  be  a  foundation  laid 
for  it  by  some  evidence. 

Mr.  Margolius:  When  a  witness  takes  the  witness  stand 
in  the  courtroom,  his  truth  and  veracity  immediately  be¬ 
come  an  issue  in  the  case.  And  a  person’s  reputation  for 
truth  and  veracity  thereby  becomes  a  critical  issue.  And 
when  a  witness  has  a  bad  reputation,  the  Court  should 
know  that  in  order  to  evaluate  his  testimony.  That  has 
always  been  my  understanding  of  the  law. 

The  Court:  Well,  when  a  witness  is  tendered  for  testi- 
monv  in  an  action  at  law,  concomitant  with  the  tender  is 
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the  accompanying  certificate,  so  to  speak,  that  he  is  worthy 
of  belief.  And  as  a  consequence,  being  worthy  of  belief, 
that  he  is  a  man  of  veracity. 

There  is  no  doubt  but  that  in  cross-examination  the  wit¬ 
ness  could  be  examined  as  to  the  matters  with  respect  to 
which  he  has  testified  on  direct  examination,  looking  to¬ 
ward  the  evaluation  of  the  truth  of  what  he  says. 

I  don’t  know,  Mr.  Burroughs,  of  any  rule,  since  that  is 
the  underlying  predicate  with  respect  to  all  witnesses,  that 
would  inhibit  the  tender  of  a  witness  for  the  purpose 

401  of  testifying  to  the  reputation  of  an  individual’s 
truth  and  veracitv. 

Have  vou  anv  authority  to  sustain  vour  view? 

Mr.  Burroughs:  Well,  I  have  always  understood  that  a 
witness,  except  in  a  criminal  case,  or  that  a  witness’  char¬ 
acter  and  reputation  for  truth  and  veracity  was  not  in 
evidence,  and  T  don’t  think  there  is  anything  in  our  Code 
that  permits  it,  other  than  in  the  case  of  a  criminal  con¬ 
viction,  which  is  the  only  one  I  know  of,  and  it  has  to  be  a 
conviction  of  a  crime  before  you  can  impeach  the  witness. 

The  Court:  Well,  there  are  four  great  rules  of  exclusion: 
Hearsay,  and  and  character,  and  the  other 

one  eludes  me  for  the  moment.  I  can’t  put  my  finger  on  it. 

But  if  character  comes  into  the  picture,  like,  for  example, 
in  a  libel  suit,  or  in  a  criminal  proceeding  where  the  defend¬ 
ant  puts  his  character  in  issue,  then,  of  course,  the  Gov¬ 
ernment  can  go  forward  and  show  that  he  is  not  a  man 
of  good  character,  and  that  he  is  not  a  truth-telling  indi¬ 
vidual. 

Here,  however,  the  situation  is  a  little  bit  different,  and 
I  am  just  wondering  whether  or  not  the  rule  applies  with 
equal  vigor  on  the  civil  side  of  the  court,  particularly  in  a 
proceeding  of  this  character. 

I  will  be  perfectly  frank  with  you.  I  will  say  at 

402  the  moment  I  do  not  know.  That’s  the  reason  why 
I  asked  you  for  authority. 

Mr.  Burroughs:  T  don’t  have  any  authority  at  the  mo- 
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ment,  if  Your  Honor  please,  and  I  may  be  wrong.  I  would 
like  to  have  a  few  minutes. 

The  Court:  All  right,  pass  on  to  something  else.  Have 
you  got  authority,  Mr.  Margolius? 

Mr.  Margolius:  I  don’t  know  if  we  have  any  case  law, 
but  if  you  give  us  a  few  minutes,  we  will  get  it. 

The  Court:  You  will  get  it. 

Mr.  Margolius:  I  don’t  have  it  at  my  fingertips. 

The  Court:  The  general  principle  is  that  character  is 
never  in  evidence  unless  it  is  of  issue  in  the  case,  and  cer¬ 
tainly  it  is  not  in  evidence  in  a  criminal  case  unless  the 
defendant  first  tenders  evidence  of  his  good  character. 

Mr.  Margolius:  There  is  this,  Your  Honor,  let  us  not 

overlook:  The  character  evidence,  reputation  evidence, 

which  Mr.  Burroughs  is  talking  about,  is  reputation  with 

respect  to  the  trait  involved  in  the  particular  crime.  In 

other  words,  if  a  person  is  charged  with  rape,  the  character 

that  is  involved  is  moralitv. 

* 

The  Court :  That’s  the  wav  it  used  to  be  until  Mr.  Justice 
Edgerton  changed  it.  That  is  not  the  law  any  longer  in 
this  jurisdiction.  That  is  the  law  generally  in  the  forty- 
eight  states,  but  he  changed  it  in  this  jurisdiction, 
403  and  he  got  the  Court  to  go  along  with  him. 

Mr.  Margolius:  We  can  find  it  in  five  minutes. 

The  Court:  You  can  have  Mr.  Edwards  go. 

Mr.  Margolius :  He  will  go. 

The  Court:  And  Mr.  Euwer,  you  go  with  him,  and  be 
sure  you  both  find  the  right  thing  at  the  right  time,  and 
we  will  go  on  with  something  else. 

Mr.  Burroughs :  I  think  that  the  rule  which  prohibits,  in 
a  civil  case,  attacking  a  witness’  credibility  by  reputation 
for  truth  and  veracity,  is  brought  about  by  the  fact  that  it 
simply  means,  then,  that  you  can  come  back  with  other  wit¬ 
nesses  to  say  that  character  was  good.  You  can  put  his 
reputation  in. 

The  Court:  You  go  off  on  a  collateral  matter. 

Mr.  Burroughs :  That ’s  what  I  am  saying. 
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The  Court:  I  am  of  the  opinion  that  perhaps  you  are 
right,  but  I  won’t  make  a  flat  ruling  on  it,  because  at  the 
moment  I  don’t  know.  And  it  may  be  important,  and  for 
that  reason  I  don’t  want  to  brush  it  off. 

Mr.  Margolius:  If  we  may  ask  this  witness  to  step  down. 

The  Court:  (To  the  witness)  I  don’t  think  you  have  any 
objection  to  stepping  down  for  a  while. 

(The  witness  stepped  down.) 

Mr.  Margolius:  May  we  proceed  with  some  of  the  other 
exhibits,  Your  Honor. 

404  The  Court :  In  other  words,  gentlemen,  there  is  no 
use  in  letting  error  creep  into  this  case. 

Mr.  Margolius:  We  don’t  want  to  jeopardize  the  case. 

The  Court:  It  can  be  avoided,  and  has  been  avoided  up 
to  now. 

I  might  sav,  I  don’t  think  vou  will  find  anvthing  in  the 
District  Code.  And  this  is  a  common  law  jurisdiction,  in 
the  sense  that  this  isn’t  a  Federal  case,  predicated  upon 
any  Federal  statute,  there  being  no  Federal  common  law : 
so.  therefore,  the  common  law  rule  would  apply. 

Mr.  Burroughs:  I  thought  perhaps  there  might  be  some 
annotation  or  something  in  here. 

Mr.  Margolius:  'Will  you  mark  this,  please. 

(A  booklet  entitled  “Facts  about  the  Washington  Metro¬ 
politan  Area”  was  Marked  Defendant’s  Exhibit  Xo.  10 
and  received  in  evidence.) 

Mr.  Danzansky:  I  think  page  6  is  the  pertinent  page, 
Your  Honor,  as  well  as  the  cover  indicating  the  Washington 
Metropolitan  area. 

The  Court:  This  exhibit,  Mr.  Reporter,  purports  to  be 
“Facts  about  the  Washington  Metropolitan  Area,”  and 
included  in  that  on  the  legend  on  the  front  page,  the  follow¬ 
ing:  “District  of  Columbia,  Montgomery  County,  Md.; 
Prince  Georges  County,  Md.;  Alexandria,  Va.;  Arlington 
County,  Va. ;  Fairfax  County,  Va.”  It  is  a  guide  for 

405  the  purpose  of  aiding  individuals  in  selecting  ade¬ 
quate  representation  in  the  yellow  pages  of  the  tele¬ 
phone  directory. 
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I  might  say,  parenthetically,  the  references  appear  to  in¬ 
clude  the  same  areas  as  the  area  in  the  ABC  Audit:  Dis¬ 
trict  of  Columbia,  Montgomery  County,  Prince  George 
County,  Arlington  County,  Fairfax  County,  Alexandria, 
and  Falls  Church,  Virginia. 

Mr.  Margolius:  This  is  Defendant’s  Exhibit  No.  11. 

(Document  entitled  “1951  Consumer  Analysis,  Survey  of 
the  Greater  Washington,  D.  C.  Market,”  was  marked  Plain¬ 
tiff's  Exhibit  Xo.  11  and  received  in  evidence.) 

Mr.  Margolius:  This  is  the  “1951  Consumer  Analysis, 
Survey  of  the  Greater  Washington,  D.  C.  Market,”  con¬ 
ducted  by  the  Washington  Star,  with  specific  references, 
pages  6  to  13,  Your  Honor,  and  page  16,  page  20,  pages  23 
and  24. 

The  Court:  Are  you  and  I  looking  at  the  same  page  20? 
That  has  to  do  with  shopping  habits,  grocery  buying. 

Mr.  Margolius:  81.4  per  cent  deal  at  the  nearest  shop¬ 
ping  center.  That  is  correlated  with  page  23,  which  shows 
the  shopping  centers  that  are  utilized. 

(Capital  Transit  Company  report  of  passenger  travel 
was  marked  Defendant’s  Exhibit  Xo.  12  and  received  in  evi¬ 
dence.) 

Mr.  Margolius:  This  exhibit,  if  the  Court  please,  is  Xo. 
12  for  identification.  All  of  these  are  admitted,  are  they 
not,  as  we  offer  them? 

406  The  Court :  Fp  to  now,  except  for  Xo.  9.  which  you 
withdrew,  and  6  and  7  were  excluded. 

(Defendant’s  Exhibits  Xos.  1,  3,  4,  and  5,  heretofore 
marked  for  identification,  were  received  in  evidence.) 

Mr.  Margolius:  Defendant’s  Exhibit  Xo.  12  is  a  prepara¬ 
tion  of  a  list  by  the  Capital  Transit  Company  showing  as 
far  back  as  their  records  go — they  don’t  have  records  back 
beyond  ’40,  either — the  number  of  northbound  and  south¬ 
bound  streetcars  that  go  by  Seventh  Street  where  the 
Food  Fair  was,  with  twenty  thousand  passengers  per  day, 
meaning  that  Food  Fair  was  known  to  some  part  of  twenty 
thousand  traveling  public  up  and  down  Seventh  Street. 
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Mr.  Burroughs:  I  object  to  that. 

The  Court:  I  could  almost  conclude,  without  the  proffer 
of  an  exhibit,  that  the  streetcars  go  by  on  Seventh  Street 
at  fairly  regular  intervals.  T  can  also  conclude  that  street¬ 
cars  at  certain  hours  of  the  day  in  one  direction  are  pretty 
well  crowded,  and  in  another  direction  later  on  in  the  day. 

Mr.  Margolius :  It  is  just  a  little  flower  on  the  wallpaper. 
Your  Honor:  it  may  mean  something  or  may  not. 

The  Court:  You  don’t  strenuously  object? 

Mr.  Burroughs:  No,  Your  Honor. 

(Photographs  of  Defendant’s  stores  were  marked  De¬ 
fendant’s  Exhibit  No.  13  and  received  in  evidence.) 

407  Mr.  Margolius:  This,  if  the  Court  please,  without 
objection  on  the  part  of  the  plaintiff,  is  a  series  of 

photographs  of  the  defendant’s  stores.  And  there  are  some 
pictures  of  trucks  in  here,  too.  Mr.  Burroughs. 

The  Court :  On  the  matter  of  attacking  the  credibility  of 
the  witness  Pisner.  T  haven’t  looked  at  the  citation,  but 
logic  would  seem  to  be  on  the  side  of  receiving  evidence 
of  that  character,  but  expediency,  as  to  opening  up  collat¬ 
eral  issues,  might  tend,  from  a  practical  point  of  view,  to 
exclude  it.  That  is  what  lies  in  my  mind. 

Mr.  Burroughs:  It  would  appear  from  TTigmore  that  T 
was  in  error,  if  the  Court  please,  because  he  makes  a  firm 

statement  that  character  for  truth  is  alwavs  and  everv- 

•  •• 

where  admissible. 

The  Court:  TTell.  again,  that  is  one  of  those  generaliza¬ 
tions.  I  think  we  can  all  agree  that  Wigmore  has  been  quite 
liberal  in  the  expansion  in  the  opposite  direction  of  what 
used  to  be  inhibitions  against  reception  of  certain  types  of 
evidence,  and  of  course  the  rule  has  alwavs  been  that  where 
you  are  trying  a  case  before  the  Court  without  a  jury,  the 
rules  of  evidence  are  not  as  hidebound,  so  to  speak,  not  as 
rigorously  applied  as  they  would  be  in  the  conduct  of  a  pro¬ 
ceeding  before  another  tribunal  which  decides  on  the  facts, 
namely,  a  jury. 

Mr.  Burroughs:  Wigmore  doesn’t  cite  any  cases 

408  on  this  point. 
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The  Court:  'Well,  the  Supreme  Court  of  the  United 
States  said  in  the  ease  of  Knode  versus  Williamson,  Wal¬ 
lace’s  Reports,  17  U.  S.,  page  5S7 — I  am  reading  from  the 
syllabus,  which  is  a  very  dangerous  thing  to  do,  but  the 
case  is  a  very  short  case - 

Paragraph  2:  “Where  the  purpose  of  testimony  is 
to  impeach  a  witness  for  want  of  veracity,  it  is  not 
improper  to  ask  the  person  on  the  stand  what  is  the 
general  ‘reputation’  for  truth  of  the  witness  sought 
to  be  impeached.  It  is  even  more  proper  than  to  ask 
what  is  his  general  ‘character’  for  truth;  through  the 
question  is  sometimes  asked  in  the  latter  form;  the 
word  ‘character’  then  being  used  as  synonymous  with 
‘reputation.’  ” 

In  that  case  Knode  sued  Williamson  in  trespass.  In  the 
course  of  the  trial  the  plaintiff  offered  in  evidence  the 
deposition  of  one  Chapline,  which  the  court  excluded.  He 
also  offered  in  evidence  the  depositions  of  certain  persons, 
namely,  Biddle,  Jamieson,  and  others,  which  the  court 
equally  excluded. 

The  defendant,  on  the  other  hand,  offered  the  deposition 
of  a  certain  Ellis,  which  the  court  admitted.  Verdict  and 
judgment  having  gone  for  the  defendant,  the  plaintiff 
brought  the  case  to  the  Supreme  Court  on  excep- 
409  tions  to  the  exclusion  of  the  two  first-named  deposi¬ 
tions,  that  is  the  deposition  of  Chapline  and  the 
deposition  of  Biddle,  and  the  admission  of  the  last-men¬ 
tioned  one,  that  is,  the  deposition  of  Ellis. 

And  the  Supreme  Court  said: 

“We  think  the  District  Court,  District  of  West  Vir¬ 
ginia,  erred  in  excluding  the  deposition  of  Chapline.” 

And  then  with  respect  to  our  problem,  it  says  this : 

“We  think  also  the  court  erred  in  rejecting  the 
depositions  of  Biddle,  Jamieson  and  others  mentioned 
in  the  bill  of  exceptions.  They  were  offered  to  impeach 
the  character  or  reputation  of  Thomas  Noakes,  a  wit- 
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ness  examined  on  behalf  of  the  defendant.  They  had 
been  taken  regularly,  and  the  only  objection  urged 
against  their  admissibility  is  that  the  witnesses  were 
asked  if  they  knew  the  general  ‘reputation’  of  Xoakes 
for  truth,  instead  of  being  asked  whether  they  knew 
his  general  ‘character.’ 

“The  question  was  precisely  what  it  should  have 
been.  It  is  true  that  in  many  cases,  it  has  been  said, 
the  regular  mode  of  examining  is  to  inquire  whether 
the  witness  knows  the  general  character  of  the  person 
who  it  is  intended  to  impeach,  but  in  all  such  cases  the 
word  ‘character’  is  used  synonymous  with  ‘reputa¬ 
tion.’  What  is  wanted,  is  the  common  opinion, 
410  that  in  which  there  is  general  concurrence,  in 

other  words,  general  reputation  or  character  at¬ 
tributed.” 

That’s  the  end  of  the  matter  so  far  as  the  ciation  is  con¬ 
cerned,  so  the  impression  is  strongly,  by  inference,  that  the 
question  can  be  asked. 

And  then  in  American  Jurisprudence,  Volume  58,  same 
subject,  impeachment,  674: 

“The  impeachment  of  a  witness  embraces  all  means 
having  the  purpose  and  tendency  to  impair  his  credit. 
It  involves  proof  of  matters  affecting  the  general 
credit  of  a  witness  as  well  as  those  affecting  his  credit 
in  a  particular  case.” 

Then  it  refers  to  statutes. 

“In  general  it  may  be  said  that  the  credibility  of 
a  witness  may  be  attacked  by  the  testimony  of  other 
witnesses  that  the  facts  about  which  he  has  testified 
are  otherwise  than  he  has  stated:  by  proof  that  his 
general  reputation  is  bad ;  by  proof  that  he  has  previ¬ 
ously  made  contradictory  or  inconsistent  statements.” 

With  reference  to  proof  that  his  general  reputation  was 
bad,  I  assume  that  means  his  truth  and  veracity.  It  refers 
to  paragraphs  767  and  781.  And  then  725: 
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“One  of  the  universally  recognized  methods  of 
impeachment  of  a  witness  is  by  way  of  character  evi¬ 
denced  to  show  that  he  lack  truthfulness.  It  is 

411  the  common  law  right  of  a  party  in  a  criminal 
as  well  as  in  a  civil  cause  to  attack  the  character 

of  an  opposing  witness  forth  truth.” 

Mr.  Burroughs:  In  the  light  of  the  research,  or  the  re¬ 
sult  of  the  research,  I  will  withdraw  my  objection  to  that. 

The  Court:  Well,  it  was  a  nice  question;  at  least  we  are 
all  enlightened  now. 

Thereupon - 

John  Aubrey  BoswelL 

having  been  previously  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

Direct  examination  (continued). 

By  Mr.  Margolius : 

Q.  Will  you  state  for  the  Court,  please,  Mr.  Charles 
Pisner’s  general  reputation  for  truth  and  veracity? 

Mr.  Burroughs:  I  object,  no  foundation  laid. 

The  Court:  I  will  sustain  the  objection. 

Mr.  Margolius:  I  laid  that  before  the  objection  was  made, 
when  I  asked  the  very  same  question. 

The  Court :  If  that  is  the  question,  I  will  sustain  the  ob¬ 
jection:  if  that  is  the  question  you  asked  before,  I  will 
sustain  the  objection.  You  have  to  ask  questions  concern¬ 
ing  the  knowledge  of  his  reputation. 

Mr.  Margolius:  I  asked  that. 

412  The  Court:  I  have  no  recollection  of  it. 

(The  last  three  questions  and  last  two  answers  of 
the  witness  were  read  by  the  reporter.) 

Mr.  Burroughs:  There  is  the  impropriety  in  the  ques¬ 
tion,  the  fact  that  he  may  have  known  Charley  Pisner  since 
birth  has  nothing  to  do  with  the  man’s  reputation. 

The  Court :  I  am  not  addressing  myself  to  that,  that  is 
not  the  reason  I  am  permitting  the  question  to  be  answered. 


251 


I  think  the  implication  is  plain  that  this  gentleman  is  in 
a  line  of  business  that  has  to  do  with  the  business  opera¬ 
tions  of  both  the  plaintiff  and  the  defendant,  works  for  a 
large  packing  company,  and  in  the  course  of  his  business 
at  least  I  drew  the  inference  that  he  had  come  in  contact 
in  a  business  was  with  Mr.  Pisner,  is  that  correct,  sir? 

The  Witness:  That’s  right. 

The  Court :  As  a  consequence  of  that  he  came  in  contact 
with  others  who  had  come  in  contact  with  Mr.  Pisner  in  a 
businesswav,  is  that  correct? 

V  ' 

The  Witness:  Yes. 

Mr.  Burroughs :  He  hasn’t  said  that. 

The  Court:  I  just  asked  him. 

Mr.  Burroughs :  All  right.  But  I  am  going  to  go  back  a 
moment.  In  the  first  place,  he  has  not  only  got  to  know 
the  person  about  whose  reputation  he  is  talking,  he  has  to 
know  others  in  the  community  in  which  the  man  lives. 
413  Mr.  Margolius:  If  I  didn’t  ask  him  that.  I  meant 
to  ask  him;  that  is  fundamental,  I  know  that. 

The  Court:  I  thought  that  was  the  predicate  that  you 
didn’t  lay. 

By  Mr.  Margolius: 

Q.  Do  you  know  other  persons  in  the  community  who 
know  Charles  Pisner?  A.  In  a  business  wav,  ves. 

*  /  V 

Q.  Do  you  know  what  Charles  Pisner ’s  reputation,  gen¬ 
eral  reputation  for  truth  and  veracity  is  amongst  those 
people?  A.  Bad. 

The  Court:  Do  you  know  what  his  reputation  is?  Either 
yes  or  no. 

The  Witness:  Yes,  I  know. 

By  Mr.  Margolius: 

Q.  What  is  it?  A.  Bad. 

Mr.  Margolius:  That’s  all. 


Cross-examination. 


By  Mr.  Burroughs: 

Q.  Mr.  Boswell,  liow  long  did  you  say  you  had  known 
Mr.  Pisner?  A.  I’d  say  in  ’30,  ’32,  from  then  on. 

414  Q.  How  long  were  you  away  from  Washington  ?  A. 
From  1943,  October  1st,  until  February  1st,  ’4S. 

Q.  You  do  business  with  the  Siegels?  A.  Yes,  sir. 

Q.  You  are  supplying  them  with  meats  now,  and  so  on 
— provisions?  A.  The  company  does,  yes,  sir. 

Q.  And  you  are  the  sales  manager?  A.  That’s  right. 

Q.  With  whom  have  you  discussed  Mr.  Pisner ’s  reputa¬ 
tion  for  truth  and  veracity?  A.  I  have  discussed  it  with 
Mr.  Hodges. 

Q.  Who  is  Mr.  Hodges?  A.  He  is  lamb  and  veal  sales¬ 
man  for  Swifth  &  Company. 

Q.  H-o-d-g-e-s?  A.  H-o-d-g-e-s,  I  think  it  is. 

Q.  Swift  &  Company?  A.  That’s  right. 

Q.  Who  else?  A.  I  have  discussed  it  with  Mr.  Dolan 
who  is  an  Armour  and  Company  salesman. 

Q.  Who  else?  A.  Boxwell,  B-o-x-w-e-1-1. 

Q.  Who  is  he  with?  A.  Also  Armour.  And  I’d  say  it 
was  general  talk  around  the  restaurant  in  the  mornings — 
coffee. 

415  Q.  These  gentlemen  you  have  named,  are  they 
heretoday?  A.  There’s  one  of  them  here. 

Q.  What  did  Mr.  Hodges  say  to  you  about  Mr.  Pisner ’s 
reputation  for  truth  and  veracity? 

Mr.  Margolius:  I  don’t  know  that  specific  statements  are 
admissible. 

The  Court :  The  question  was,  on  the  basis  of  what  was 
said  generally,  does  he  know  what  the  gentleman’s  reputa¬ 
tion  was  for  truth  and  veracity,  and  so  on  the  basis  of 
what  was  said  generally,  without  isolating  anything  in  par¬ 
ticular  that  was  said  at  any  given  interval  or  any  particular 
time,  he  has  said  his  reputation  for  truth  and  veracity  is 
bad. 
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Mr.  Burroughs:  Does  Your  Honor  sustain  the  objection? 

The  Court:  I  think  that  the  objection  should  be  sus¬ 
tained.  You  can  cross-examine  this  witness  as  to  the  basis 
of  the  opinion  that  he  has  expressed.  I  don’t  think  it  serves 
any  purpose  to  compartmentalize  anything  that  has  been 
said  specifically  by  any  individual,  because  that  merely 
adds  up  to  the  general  picture,  and  on  a  basis  of  cross- 
examination  of  that  character  we  have  to  go  into  detail 
with  reference  to  everything  that  was  said  about  him  by 
everybody  that  he  could  possibly  remember  ever  said  any¬ 
thing  about  him. 

Mr.  Burroughs :  All  I  am  trying  to  do  is  to  test  his 
416  recollection. 

The  Court:  You  may  do  that.  But  I  am  only  sug¬ 
gesting  that  we  don’t  go  too  far  afield. 

Mr.  Burroughs:  I  didn’t  want  to  go  too  far  afield. 

The  Court :  In  other  words,  he  has  said  on  the  basis  of 
information  and  discussion  with  others  in  the  same  line 
of  business  as  he  himself  is  in,  and  hearing  this  individual 
discussed,  that  his  reputation  is  bad  for  truth  and  veracity. 
He  may  be  an  excellent  father  and  husband. 

By  Mr.  Burroughs: 

Q.  When  is  the  last  time  you  heard  Mr.  Pisner’s  reputa¬ 
tion  for  truth  and  veracity  discussed  by  these  gentlemen 
you  have  mentioned?  A.  I’d  say  it  was  193S,  ’39,  ’40,  some¬ 
where  in  there. 

Q.  That’s  the  last  time  you  heard  it?  A.  That’s  right. 

Q.  You  don’t  know  what  his  reputation  is  today?  A. 
I  do  not. 

Redirect  examination. 

By  Mr.  Margolius : 

Q.  Mr.  Boswell,  Mr.  Burroughs  asked  you  if  you  sell 
meat  products ;  your  company  sells  meat  products  to 
Square  Deal  Market  Company.  Your  company  also  sells 
meat  products  to  Food  Lane,  is  that  right?  A.  That’s 
right. 
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417  Mr.  Margolius :  That’s  all. 

(Witness  excused) 

Thereupon - 

Aloysius  C.  Hodges, 

being  sailed  as  a  witness  on  behalf  of  the  defendant,  was 
duly  sworn  and  was  examined  and  testified  as  follows: 

Direct  examination. 

By  Mr.  Margolius: 

Q.  Mr.  Hodges,  your  full  name  is  Aloysius  Hodges?  A. 
Aloysius  Hodges,  yes,  sir. 

Q.  Where  are  you  employed?  A.  I  am  employed  at  the 
present  by  Kilshcimer  Bros. 

Q.  K-i-l-s-h-e-i-m-e-r?  A.  Correct. 

Q.  Local  meat  house?  A.  Local — slaughter  of  beef,  lamb 
and  veal. 

Q.  How  long  have  you  been  employed  by  them?  A.  Oh, 
eleven  months. 

Q.  Where  did  you  work  before  that?  A.  Swift  &  Com¬ 
pany. 

Q.  How  long  did  you  work  for  Swift  &  Company?  A. 
Thirtv-one  vears  and  four  months. 

•>  V 

Q.  For  a  period  of  that  time  were  you  in  charge  of  any 
one  of  their  departments?  A.  I  sold  what  is  known 

418  as  small  stock,  which  is  lamb  and  veal,  since  1922. 

Q.  Were  you  in  charge  of  that  department?  A.  I 
was  in  charge,  yes,  sir. 

Q.  Mr.  Hodges,  do  you  know  Charles  Pisner?  A.  I  do. 
Q.  How  long  have  you  known  Charles  Pisner?  A.  Well, 
I  couldn’t  state  the  year,  or  just  how  long,  but  I  have 
known  him  ever  since  he  opened  his  business  and  started  to 
buy  merchandise. 

Q.  From  you  people?  A.  From  Swift. 

Q.  Did  that  go  as  far  back  as  ’24,  ’25  ?  A.  I  would  judge 
so,  yes.  I  don’t  know  just  when  he  started  in  business. 
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Q.  Do  you  know  other  people  in  the  community  who  know 
Charles  Pisner?  A.  Oh,  ves. 

7  v 

Q.  Do  you  know  what  Charles  Pisner ’s  general  reputa¬ 
tion  for  truth  and  veracity  is?  A.  Well,  I  don’t  know - 

Q.  Amongst  those  who  know  Mr.  Pisner?  A.  Well, 
the  general  conversation  about  Mr.  Pisner  is,  the  way  I 
always  heard  it  discussed,  I  wouldn’t  say  truth  and  veracity 
so  much  as  I  would  say  his  unreliability — dependency. 

419  Q.  He  has  a  general  reputation  for  being  unreli¬ 
able?  A.  I  would  say  so,  yes. 

The  Court:  Of  course,  that  is  a  general  characterization; 
it  leaves  the  matter  pretty  much  up  in  the  air.  How  re¬ 
liable  as  to  what,  and  with  respect  to  what? 

The  Witness:  I  am  talking  in  respect  to  his  purchases, 
that  he  would  make  from  me.  In  other  words,  lots  of  times 
it  wasn’t  a  complete  sale  until  after  you  received  the  check, 
which  might  have  been  two  weeks  later  from  that  time. 

Mr.  Burroughs:  I  move  that  all  that  be  stricken,  if  the 
Court  please. 

The  Court:  I  will  strike  it. 

By  Mr.  Margolius: 

Q.  Have  you  heard  any  discussion  of  this  man’s  reputa¬ 
tion  for  being  a  man  of  his  word?  A.  Oh,  yes,  that  was 
discussed. 

Q.  What  is  his  reputation  as  to  that?  A.  It  wasn’t  of 
the  best. 

Q.  It  might  not  have  been  of  the  best;  would  you  say  it 
was  good?  A.  No,  not  good.  What  I  would  like  to  say, 
if  it  is  permissible — he  had  Mr.  Siegel  working  for  him:  T 
think  possibly  he  was  righ-hand  man,  and  at  different - 

Mr.  Burroughs:  I  object  to  this. 

Mr.  Margolius:  There  is  no  question  pendinsr. 

420  don’t  volunteer. 

With  respect  to  this  witness,  I  would  like  to  make 
the  same  tender  that  we  made  with  Mr.  Boswell,  with 
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respect  to  confusion,  if  that  may  stand  as  the  same  tender 
and  the  same  objection. 

The  Court:  Same  ruling.  Any  questions? 

Cross-examination. 

By  Mr.  Burroughs: 

Q.  You  are  selling  meats  to  Mr.  Siegel  now,  doing  busi¬ 
ness?  A.  We  have  made  sales  to  him,  not  regularly,  not 
lately. 

Q.  You  consider  him  a  customer  of  yours,  do  you  not? 
A.  Yes. 

Redirect  examination. 

By  Mr.  Margolius: 

Q.  Do  you  sell  Food  Lane?  A.  You  mean  Kilsheimer 
Bros.? 

Q.  Yes.  A.  We  have,  yes. 

Q.  How  about  the  other  company — Swift?  A.  They  did, 
too,  yes. 

(Witness  excused.) 

Thereupon - 

421 

Fred  W.  Berger, 

called  as  a  witness  on  behalf  of  the  defendant,  was 
duly  sworn  and  was  examined  and  testified  as  follows: 

Direct  examination. 

By  Mr.  Margolius: 

Q.  State  your  full  name,  please.  A.  Fred  W.  Berger. 

Q.  Where  are  you  employed?  A.  District  Hotel  Supply. 

Q.  Do  you  sell  any  merchandise  from  the  District  Hotel 
Supply  Company  to  the  Square  Deal  Market  Company, 
trading  as  Food  Fair?  A.  Not  since  I  have  been  with  them, 
I  haven’t. 

Q.  Were  you  at  one  time  employed  by  High-Grade  Beef? 
A.  That’s  right. 
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Q.  What  is  the  full  name  of  that  company?  A.  High- 
grade  Food  Products,  in  Detroit,  Michigan. 

Q.  Where?  A.  Detroit,  Michigan. 

Q.  Are  you  their  Washington  representative?  A.  I  was 
at  one  time. 

Q.  For  what  period  of  time?  A.  Around  about — went 
with  them  about  ’30. 

Q.  That’s  good  enough.  A.  I  was  with  them  from 

422  1930  until,  I  think,  1947.  I  think  something  about 
there.  That’s  the  best  of  my  knowledge. 

Q.  While  representing  the  High-Grade,  did  you  have 
occasion  to  deal  with  Mr.  Pisner?  Do  you  know  Charley 
Pisner?  A.  Oh,  yes,  I  have  known  Charley  ever  since  I 
have  been  in  business. 

Q.  You  have  dealt  with  him?  A.  I  have — not  a  lot, 
but  some  dealings  with  him,  yes. 

Q.  Do  you  know  other  people  in  the  community  who 
know  Mr.  Pisner?  A.  In  the  meat  business. 

Q.  Generally,  in  the  City  of  Washington?  A.  Oh,  yes, 
sure. 

Q.  Do  you  know  Mr.  Pisner ’s  general  reputation  for  truth 
and  veracity?  A.  Very  bad. 

Q.  Amongst  those  people ?  A.  That’s  right. 

Q.  What’s  that?  A.  Very  bad. 

Mr.  Margolius:  Thank  you,  Mr.  Berger. 

Cross-examination. 

By  Mr.  Burroughs: 

Q.  Mr.  Berger,  are  you  a  friend  of  Mr.  Siegel’s,  of 

423  either  of  these  gentlemen?  A.  Oh,  yes,  I  know 
Charley. 

The  Witness:  Mr.  Siegel,  yes.  I  don’t  know  his  brother. 
By  Mr.  Burroughs: 

►  Q.  You  are  not  doing  any  business  with  them  now?  A. 
No. 

Q.  Does  your  company  do  any  business  with  them?  A. 
L  Not  the  District  Hotel — hasn’t  sold  them  since  I  have  been 
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with  them.  I  have  only  been  with  them  about  three  months. 

("Witness  excused.) 

Mr.  Margolius:  We  have  another  witness  to  testify  to 
the  same  thing,  Mr.  James  Witt,  owner  of  the  American 
Meat  Company.  If  we  could  stipulate  his  testimony  would 
be  the  same,  we  might  save  time. 

Mr.  Burroughs:  Yes,  I  will  stipulate  to  that. 

Mr.  Margolius:  May  these  gentlemen  be  excused? 

The  Court:  We  have  accounted  for  all  of  them,  have  we? 
Yes. 

Mr.  Margolius:  Your  Honor,  without  the  necessity  of 
calling  Mr.  Louis  Krakow,  who  is  here,  for  the  sake  of 
saving  time,  if  he  were  called,  it  is  stipulated  that  he  would 
testify  that  he  was  in  charge  for  the  years  1933  and  1934 
of  the  District  Grocery  Stores  food  shows,  which 
424  they  put  on  in  the  District  of  Columbia,  and  that 
at  the  1934  food  show  there  was  a  coffee  booth 
known  as  the  “Coffee  Fair.”  That  would  be  the  substance 
of  his  testimony. 

Mr.  Burroughs:  So  stipulate. 

Mr.  Margolius:  You  may  be  excused,  Mr.  Krakow. 

Your  Honor,  we  have  other  witnesses,  and  again  this 
is  in  the  nature  of  a  tender,  and  I  understand  what  the 
Court’s  ruling  is,  but  I  want  to  say,  without  the  necessity 
of  calling  them,  that  we  have  other  witnesses  from  each 
of  the  meat-packing  firms  in  the  District  of  Columbia,  and 
other  suppliers,  who  would  testify,  if  called,  substantially 
as  I  have  tendered  the  other  witnesses.  I  make  this  tender 
in  the  face  of  the  objection. 

The  Court:  You  mean  with  reference  to  Mr. - 

Mr.  Margolius:  Xo,  confusion.  Your  Honor.  In  other 
words,  our  witnesses  are  not  limited  to  the  ones  that  are 
being  called;  and  also,  as  Mr.  Danzansky  reminds  me,  the 
fact  that  their  credit  rating  did  not  increase  by  reason  of 
any  use  of  name  which  was  in  any  wise  similar  to  the  one 
in  Baltimore.  If  they  were  called,  they  would  testify  to 
that  effect. 
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Thereupon- 


Bernard  N.  SiegeL 

called  as  a  witness  on  behalf  of  the  defendant,  was  duly 
sworn,  and  was  examined  and  testified  as  follows : 

425  Direct  examination. 

By  Mr.  Margolius: 

Q.  Mr.  Siegel,  state  your  full  name,  please.  A.  Bernard 
X.  Siegel. 

Q.  Where  do  you  live?  A.  5801  Wilmett  Road,  in  Be- 
thesda,  Maryland. 

Q.  How  old  are  you,  Mr.  Siegel?  A.  I  am  42. 

Q.  You  are  an  officer  of  the  defendant  corporation?  A. 
Yes,  I  am. 

Q.  What  is  your  office?  A.  Vice  president. 

Q.  How  long  have  you  been  connected  with  the  Square 
Deal  Market  Company?  A.  Since  its  inception. 

Q.  And  roughly  when  was  that?  A.  1932. 

Q.  When  did  you  come  to  work — prior  to  1932  were  you 
employed  by  the  same  organization — a  different  form  of 
business  organization?  A.  Yes,  sir,  I  was  employed  by 
the  Square  Deal  Market  Company,  unincorporated,  until 
1932. 

Q.  In  connection  with  that  company,  Mr.  Pisner  was — 
A.  Was  sole  owner  up  until  1932,  yes,  sir. 

Q.  And  he  then  became  interested  in  the  Square 

426  Deal  Market  Company  as  a  corporation?  A.  That’s 
correct,  sir. 

Q.  Did  there  come  a  time,  Mr.  Siegel,  when  your  com¬ 
pany,  whether  it  was  incorporated  or  unincorporated  at 
the  moment  is  unimportant,  occupied  premises  1420  Seventh 
Street,  X.  W.?  A.  Yes,  sir,  we  did. 

Q.  When  was  that,  first?  A.  It  had  been  occupying  it 
when  I  originally  came  to  work  with  them,  as  an  unincor¬ 
porated  company,  or  private  proprietorship. 

Q.  Directing  your  attention  down  to  the  years  ’34,  ’35, 
would  you  sta.te  to  the  Court  the  type  of  business  neigh- 
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borhood  that  that  store  was  located  in?  A.  The  store  was 
on  a  block  that  was  made  up  solely  with  food  selling,  with 
one  exception,  and  that  was  the  drug  store  on  the  corner. 
Every  other  place  of  business  in  the  block  was  selling  food¬ 
stuffs  in  one  manner  or  another,  and  that  was  directly 
adjacent  to  the  0  Street  Market  at  that  time,  and  still  is 
today. 

Q.  What  was  the  nature  of  the  0  Street  Market  ?  What 
kind  of  market  was  it — farmers’  market?  A.  It  was  a  gen¬ 
eral  farmers’  market  where  wares  were  displayed  on 
the  various  sidewalks,  as  well — I  should  say  both  sides 
of  the  sidewalk;  that  is,  the  gutter  side  as  well 

427  as  the  sidewalk  adjacent  to  the  buildings. 

Q.  Did  there  come  a  time,  Mr.  Siegel,  that  you 
negotiated  for  a  lease  on  premises — a  new  lease  on  premises 
1420  Seventh  Street?  A.  Yes,  there  did. 

Q.  Under  the  terms  of  your  original  lease,  can  you  tell 
us  when  that  lease  would  have  expired  in  relationship  to 
1935?  A.  The  Square  Deal  Market  Company,  when  it  pur¬ 
chased  the  assets  of  the  individual  Charles  Pisner  or  Square 
Deal  Market  Company,  unincorporated,  took  over  with  it 
a  lease  on  the  premises  at  1420,  that  had  from  the  year 
1930  to  1935  to  run. 

Q.  That  would  be  December  31,  1935?  A.  December  31, 
1935. 

Q.  Did  you  have  an  option  to  renew?  A.  With  an  option 
to  renew  for  an  additional  five  years. 

Q.  That  was  for  1420?  A.  Premises,  1420. 

Q.  What  was  on  the  other  side  of  your  1420  premises? 
A.  There  was  a  grocery  store,  or  a  chain  store  operation 
on  either  side  of  the  premises  1420. 

Q.  WTio  was  occupying  1422?  A.  Premises  at  1422 

428  were  occupied  by  the  American  Stores  Company. 

Q.  Do  you  know  whether  or  not  they  leased  from 
the  same  people  that  you  leased  from?  A.  Yes,  I  do. 

Q.  Who  was  that?  A.  That  was  the  National  Savings 
and  Trust  Company  as  trustee  for  an  estate. 


Q.  Did  there  come  a  time  when  yon  renewed  your  lease  ? 
A.  That’s  correct,  sir. 

The  Court:  What  business  were  you  primarily  engaged 
in  at  that  time  under  the  name  Square  Deal  Market  Com¬ 
pany?  A.  Food  business.  That  was  the  general  line  of 
foodstuffs,  produce,  meats  and  groceries,  poultry,  and  fish. 

The  Court:  In  other  words,  what  you  mi<yht  call  in  an 

7  w  C 

earlier  day  general  grocery  store,  is  that  right? 

The  Witness:  That’s  correct. 

The  Court:  Buy  anything  you  want  in  there  that  you 
can  eat? 

The  Witness:  That’s  right. 

By  Mr.  Margolius: 

Q.  What  was  that  store  called  before  the  instance  we 
are  coming  to?  What  was  it  called,  let’s  say,  before  1935? 
A.  New  York  Market. 

Q.  I  show  you  Defendant’s  Exhibit  No.  14,  which  is  a 
letter  on  the  stationery,  “Square  Deal  Market  Corn- 
429  panv,”  dated  May  29,  1935,  and  ask  you  whether  or 
not  that  is  your  letter  of  renewal  addressed  to  Na¬ 
tional  Savings  and  Trust  Company.  A.  Yes,  sir,  it  is.  And 
this  letter  simply  states  that - 

Q.  It  speaks  for  itself. 

(Copy  of  letter  above  referred  to,  dated  May  29,  1935, 
letter  of  renewal  of  lease,  was  marked  Defenadnt’s  Exhibit 
No.  14  and  received  in  evidence.) 

Mr.  Burroughs:  We  haven’t  any  objection.  We  don’t 
make  any  question  about  the  fact  that  the  lease  was  re¬ 
newed  in  December  1935. 

Mr.  Margolius:  It  was  renewed  in  the  spring  of  1935. 

Mr.  Burroughs:  The  lease  was  signed,  we  will  put  it 
that  way,  in  December,  1935. 

Mr.  Margolius:  I  want  to  go  back  to  this,  if  I  may.  It 
is  pertinent. 

The  Court:  Are  these  exhibits  addressed  to  that  fact, 
or  do  I  have  to  read  the  exhibits  for  the  purpose  of  deter¬ 
mining  something  else? 


262 


i 

i 

Mr.  Margolius:  These  exhibits  are  addressed  only,  Your 
Honor,  to  establishing  dates  when  certain  things  happened. 
The  Court:  Addressed  to  that  fact? 

Mr.  Margolius :  Yes. 

430  (Letter  dated  June  27,  1935,  to  Square  Deal  Mar¬ 
ket,  renewing  lease,  was  marked  Defendant’s  Ex¬ 
hibit  Xo.  15  for  identification.) 

Mr.  Margolius:  Defendant’s  Exhibit  Xo.  15  for  iden¬ 
tification,  Your  Honor,  is  a  letter  addressed  to  Square  Deal 
Market  Company  by  the  real  estate  officer  of  the  Xational 
Savings  and  Trust  Company,  dated  June  27,  acknowledging 
the  renewal  of  1420 ’s  lease. 

The  Witness:  That’s  correct. 

Mr.  Burroughs:  Xo  objection. 

(Defendant's  Exhibit  Xo.  15,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

Mr.  Margolius:  Defendant’s  Exhibit  Xo.  16  is  on  the 
letterhead,  “Square  Deal  Market  Company,  Inc.,  addressed 
to  Xational  Savings  and  Trust  Company,  signed  by  Henry 
Cohen,  secretary  of  the  corporation. 

May  I  read  the  first  paragraph: 

“Recently  we  have  written  to  you  concerning  our 
lease  on  the  above  premises  with  regard  to  exercising 
our  privileges  for  renewal  of  the  same  for  a  period  of 
five  additional  years.  We  have  since  learned,  however, 
that  the  premises  now  occupied  by  the  American  Stores, 
1422  Seventh  Street,  X.  W.,  may  be  available  for  a  new’ 
tenant  at  the  time  our  lease  is  due  for  renewal.  We 
take  this  opportunity  to  submit  for  your  con- 

431  sideration  the  proposition  of  leasing  to  us  both 
premises  1420  and  1422.” 

The  Court:  The  date? 

Mr.  Margolius:  That  is  October  9,  1935. 

(Letter  dated  October  9,  1935,  from  Square  Deal  Market 
to  Xational  Savings  &  Trust,  was  marked  Defendant’s  Ex¬ 
hibit  Xo.  16  and  received  in  evidence.) 
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(Memorandum  of  work  requirements  on  store,  dated  Nov. 
4,  1935,  was  marked  Defendant’s  Exhibit  No.  17  for  iden¬ 
tification,  and  received  in  evidence.) 

Mr.  Margolius:  Exhibit  No.  17  of  the  defendant  is  a 
memorandum  dated  November  4,  1935,  submitted  to  the 
National  Savings  and  Trust  Company,  Washington,  D.  C., 
indicating  the  work  requirements  for  1420  and  1422  Seventh 
Street,  to  make  them  into  a  consolidated  store,  is  that  right, 
Mr.  Siegel? 

The  Witness:  That  is  correct,  sir. 

By  Mr.  Margolius: 

Q.  Going  back  to  the  time  that  the  original  lease  was 
under  consideration  for  renewal  by  your  company,  what 
plans,  if  any,  with  respect  to  changes  on  premises  1420 
Seventh  Street,  itself? 

Mr.  Bourroughs:  Doesn’t  that  exhibit  that  you  have  put 
in  evidence  speak  for  itself? 

Mr.  Margolius:  I  am  talking  now  about  before 
432  they  renewed  the  1420,  exercised  their  option  to  re¬ 
new,  which  is  before  May,  1935. 

The  Court:  You  wrote  the  bank,  trust  department,  on 
the  29th  of  May,  1935,  according  to  Exhibit  15  for  identifi¬ 
cation,  indicating  that  you  desired  to  exercise  your  option 
of  extending  the  lease  for  an  additional  term  of  five  years, 
from  December  31  of  that  year.  This  inquiry  is  directed 
to - 

Mr.  Margolius:  What  plan,  if  any,  they  had  prior  to  the 
time  thev  exercised  their  renewal  bv  letter  of  Mav  26,  1935, 
with  respect  to  any  change  which  might  be  made  by  them, 
not  by  the  bank — by  the  Square  Deal  Market  Company — to 
premises  1420  Seventh  Street,  which  is  the  premises  that 
thev  were  renewing  the  lease  on. 

The  Witness:  We  had  made,  or  laid  extensive  plans  for 
the  remodeling  of  the  premises  1420  Seventh  Street. 

The  Court:  How  big  were  these  premises  at  the  time? 
That  is,  in  floor  area? 
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The  Witness:  They  were  20  feet  or  22  feet  wide,  by 
approximately  90  feet  long,  sir,  which  in  that  particular 
neighborhood  was  fairly  good-size  location. 

The  Court:  What  type  of  market  was  it — self-service 
market  ? 

The  Witness:  It  was  not  at  the  time  we  contemplated  the 
change.  It  was  our  contemplation  to  make  a  self-service 
and  supermarket  operation  in  that  particular  premises, 
1420. 

433  The  Court:  We  will  suspend  for  the  afternoon 
recess. 

(Short  recess) 

Mr.  Margolius: 

Q.  Mr.  Siegel,  at  the  recess  you  were  stating,  in  answer 
to  the  Court’s  question,  that  you  were  contemplating  in 
the  renewal  of  your  lease,  changing  the  store  into  a  self- 
service  market,  is  that  right?  A.  That’s  correct,  sir. 

Q.  Did  those  plans  to  remodel  or  change,  or  whatever 
you  want  to  call  it,  1420,  in  fact  materialize  in  1420  alone? 
A.  Not  at  that  time,  no,  sir. 

Q.  Can  you  tell  the  Court  why  not  at  that  time?  A.  In 
the  latter  part  of  1934  we  had  heard,  a  matter  of  rumors, 
perhaps,  through  the  employees  of  the  American  Stores, 
that  there  was  a  possibility  that  American  Stores  -would 
not  renew  their  lease  which  expired  in  the  following  year. 
In  attempting  to  run  down  those  rumors,  we  contacted  the 
National  Savings  and  Trust  Company,  who  told  us  that 
they  could  not  discuss  the  lease  on  the  premises  1422  be¬ 
cause  American  Stores  had  not  told  them  that  they  would 
not  occupy  the  premises  after  their  lease  ran  out. 

Q.  And  as  a  result  of  the  possibility  of  acquiring  1422, 
you  did  nothing  to  materialize  the  embryonic  plan,  so  to 
speak,  of  remodeling  1420,  is  that  right?  A.  Noth- 

434  ing,  whatsoever,  except  exercise  our  option  to  renew 
a  good  deal  sooner  than  we  would  have  ordinarily  in 

the  premises  1420. 
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Q.  If  you  had  not  been  able  to  obtain  1422,  you  would 
have  gone  forward  with  remodeling  of  1420,  is  that  correct? 
A.  That’s  correct. 

Mr.  Burroughs:  I  object  to  the  form  of  the  question. 

Mr.  Margolius:  It  may  be  leading. 

By  Mr.  Margolius: 

Q.  Would  you  have  gone  forward  with  your  plans  on 
1420  if  you  had  not  acquired  1422,  to  remodel  1420?  A.  Yes, 
we  would  have. 

Q.  Were  there  any  conferences  or  consultations  with  the 
proper  officials,  or  officials  of  the  National  Savings  and 
Trust  Company  prior  to  the  time  of  the  letter  dated  October 
9,  which  has  been  introduced  here  as  Exhibit  No.  16?  A. 
Yes,  sir. 

Q.  Let  me  ask  you  whether  or  not  that  letter  was  written 
at  a  time  suggested  to  vou  bv  anvone  connected  with  the 
bank.  A.  In  our  negotiations  with  the  bank,  or  with  the 
real  estate  people,  people  having  to  do  with  real  estate,  at 
the  bank,  they  actually  told  us  that  they  could  accept  no 
proposal  from  us,  whatsoever,  until  they  had  formal  notice 
from  the  American  Stores  to  vacate  the  premises,  or  not 
take  up  their  option  to  renew  their  lease.  However, 
435  we  continued  negotiations,  nevertheless,  with  the 
bank. 

Q.  Do  you  know  how  long  before  the  expiration  of  the 
lease  on  1422  that  the  notice  had  to  be  given  to  the  bank 
of  not  taking  up  the  option  by  the  American  Stores  ?  A.  At 
that  time  we  knew  that  the  American  Stores  had  the  same 
type  of  clause  in  their  lease  that  we  had  in  ours,  that  they 
must  notify  them  within  ninety  days  of  the  expiration  of 
the  lease  for  the  privilege  of  renewing. 

Q.  So  that  the  American  Stores  had  up  to  October  1st 
to  notify  the  bank?  A.  Approximately  three  months  be¬ 
fore,  yes,  sir. 

Q.  In  connection  with  the  possible  remodeling  of  1420 
Seventh  Street,  was  there  any  plan  made,  or  any  contem- 
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plated  plans  made  with  respect  to  the  name  of  the  market  ? 
A.  Yes,  there  was. 

Q.  What  was  that?  A.  We  planned  to  change  the  name 
at  the  time  of  the  remodeling  of  the  premises  1420.  At 
about  the  time  that  we  received  from  the  bank,  or,  rather, 
about  the  time  we  sent  to  the  bank  a  letter  exercising  our 
option  to  renew,  and  an  acceptance  by  them  of  that  option, 
we  placed  a  sign  on  the  premises  of  1420  Seventh  Street. 

The  Court:  When  vou  sav  “we,”  vou  mean  whom? 

The  Witness:  Talking  now  to  the  corporation,  sir,  and 
as  vice  president  I  was  generally  in  charge  of  opera- 

436  tions  at  that  time,  such  as  they  were. 

By  Mr.  Margolius : 

Q.  Let  me  ask  you,  Mr.  Siegel,  what  you  are  testifying 
from  is  from  your  memory  alone,  is  that  right,  except  in  so 
far  as  it  may  be  refreshed  by  these  documents  that  we 
have  introduced  as  exhibits,  namely,  the  correspondence 
with  the  bank?  A.  That’s  correct;  it  had  a  good  deal  to 
do  with  refreshing  my  memory  as  to  dates,  particularly. 

Q.  What  I  mean  to  say,  other  than  these  documents  that 
you  have  here,  do  you  have  any  records  which  can  definitely 
fix  a  date,  for  example,  when  you,  say,  put  up  a  sign  on  the 
front  of  the  building?  A.  We  have  no  records  to  indicate 
any  definite  date,  sir. 

Q.  And  in  the  preparation  of  this  case,  when  it  neared 
trial,  you  obtained  these  exhibits  from  the  bank,  is  that 
right?  A.  That’s  correct,  sir. 

Q.  As  a  matter  of  fact,  you  didn’t  have  any  of  this  cor¬ 
respondence  at  all,  did  you?  A.  None  at  all  in  our  files, 
whatsoever ;  we  had  none  of  it. 

Q.  When  you  considered  changing  the  name,  what 

437  name  did  you  consider?  A.  We  considered  the  pos¬ 
sibility  of  the  name,  “Food  Carnival,”  “Food 

Bazaar,”  or  “Circus,”  or  something  that  would  have  to 
do  with  a  general  atmosphere  that  was  peculiar  to  the  street 
itself. 
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Q.  What  was  peculiar  about  the  street? 

The  Court:  Peculiar  to  the  street,  itself?  You  mean 
Seventh  Street? 

Mr.  Margolius :  At  the  0  Street  Market,  yes. 

The  "Witness :  As  far  as  the  general  picture  is  concerned, 
in  selling  of  foodstuffs. 

The  Court :  I  can  conclude  for  such  relevancy  and  proba¬ 
tive  value  as  it  may  have,  that  the  use  of  the  term  “Carni¬ 
val,  ’ ’  “Bazaar,”  or  “Fair”  would  include  an  area  for 
large  concourse  of  people,  and  everything  except,  prob- 
ablv,  a  band. 

r  7 

By  Mr.  Margolius: 

Q.  In  your  stores  outside  of  the  0  Street  Market,  Mr. 
Siegel,  did  the  streets  next  adjoining  the  market  have 
stands  on  the  outside  of  the  buildings  ?  A.  If  I  may  explain 
that  a  little  bit. 

Q.  Briefly,  please.  A.  The  0  Street  Market  area  as  such, 
the  privilege  of  parking  on  the  curb,  or  on  the  sidewalk, 
was  extended  onlv  to  one  half  of  the  block  of  Seventh 
Street,  running  from  the  alley  on  P  Street  all  the 
438  way  up  Seventh  Street  back  to  the  alley  on  0,  and 
there  it  stopped.  Everyone  had  market  stands  out 
on  the  curb  at  that  particular  time. 

Q.  Under  that  privilege?  A.  Under  that  privilege. 

Q.  What  name  did  you  decide  upon?  A.  We  decided 
upon  the  name,  “Food  Fair.” 

Q.  Will  you  state  to  the  Court  why  that  name  was  de¬ 
cided  on,  where  vou  got  the  idea  to  use  that  name?  A.  It 
was  customary  here,  in  Washington,  in  the  years  1930,  ’32, 
’33,  ’34,  perhaps  as  recent  as  ’36  or  ’7,  for  the  DGS  or 
the  United  Food  Stores  to  run  a  food  show.  I  don’t 
imagine  it  was  peculiar  to  this  particular  territory.  They 
evidentlv  ran  them  in  other  cities.  That  I  don’t  know  bv 

w  * 

a  matter  of  fact. 

Q.  They  did  have  food  shows?  A.  That’s  correct. 

Q.  What  about  those  food  shows  created  in  your  mind 
that  thinking?  A.  I  attended  these  food  shows  with  pretty 
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regularity  each  year.  At  one  of  these  food  shows  in 
about  1932  or  1933  we  talked  about  a  name,  a  catchy  name 
for  the  premises,  1420,  that  had  to  do  with  general  food 
show  atmosphere.  While  at  one  of  these  food  shows  I  was 
served  a  free  cup  of  coffee  at  a  coffee  booth. 

439  Q.  What  was  the  coffee  booth  called?  A.  One  of 
these  particular  years  the  coffee  booth  was  labeled 

“Coffee  Fair.” 

Q.  That  stuck  in  your  mind?  A.  We  did  nothing  about 
it  at  that  particular  time.  It  did  stick  in  my  mind,  and  I 
went  back  again  the  following  year  for  the  purposes  of 
visiting  the  food  show,  and  again  was  served  free  coffee 
from  a  coffee  booth. 

Q.  The  point  is  that  you  got  the  idea  of  “Fair”  from 
the  “Coffee  Fair”?  A.  From  the  food  show. 

Q.  In  connection  with  the  type  of  operation  that  you 
had  at  the  market?  A.  That’s  correct,  sir. 

Q.  You  say  that  you  placed  a  sign  on  the  premises. 
What  premises  are  you  talking  about  that  you  placed  this 
sign  on?  A.  On  the  premises  1420. 

Q.  Not  1420  or  22?  A.  No,  sir,  the  premises  1420. 

Q.  AYhat  kind  of  a  sign  was  that?  A.  That  was  an  oil 
cloth  sign  mounted  on  a  wooden  frame,  perhaps. 

Q.  Can  you  give  us,  roughly,  what  the  size  was  ?  A.  Ap¬ 
proximately  30  inches,  or  36  inches  wide,  by  ten  feet 
long. 

440  Q.  You  said  oil  cloth?  A.  That’s  correct. 

Q.  Was  it  white  background?  A.  White  back¬ 
ground — white  oil  cloth. 

Q.  With  respect  to  the  exact  time  that  that  sign  was 
put  up,  whether  it  was  May,  June,  July,  or  August,  are 
you  able  to  give  us  any  fixed  date  or  time  ?  A.  I  can ’t  give 
you  a  fixed  time  at  all.  I  can  give  you,  however,  a  fixed 
time  because  of  a  reconstruction  of  events.  It  was  in  the 
fall  of  1934 - 

Q.  You  have  gone  over  that.  I  don’t  want  to  keep  going 
over  the  same  thing.  The  sign  wasn’t  put  up  in  the  fall 
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of  ’34?  A.  No,  sir,  I  was  trying  to  reconstruct  when  that 
sign  was  there,  approximately  a  time  for  it. 

Q.  You  testified  it  was  somewhere  in  connection  with  the 
acceptance  of  the  renewal  of  the  lease  by  the  bank,  is  that 
right?  A.  That’s  correct. 

Q.  YTho  prepared  that  sign  for  you?  A.  The  sign  was 
prepared — sign  was  prepared  for  use  by  the  people  that 
were  doing  our  work  at  the  particular  time,  and  had  done 
work  for  us  prior  to  and  subsequently — since. 

The  Court :  When  did  you  say  this  was  ? 

441  The  Witness:  1935. 

The  Court:  When  in  1935? 

The  Witness:  ’35,  about  the  same  time,  whatever  the 
date  may  be,  on  that  intention  to  renew. 

The  Court :  Your  intention  to  renew  the  lease  was  given 
on  the  29th  of  May,  1935.  Your  testimony  is  that  you  had 
plans  for  renovation  of  the  store  to  make  it  a  self-service 
store,  and  then  you  had  heard  through  the  grapevine  or 
some  other  source  by  way  of  rumor,  that  the  premises  1422 
were  going  to  be  vacated  by  the  American  Stores,  and  there 
was  a  possibility  of  acquiring  those  premises. 

The  Witness:  Yes,  sir. 

The  Court :  What  I  want  to  know  is  when  you  conceived 
the  idea,  and  went  and  did  something  about  it,  namely,  the 
sign?  WTio  did  you  order  it  from,  and  what  sort  of  a  sign 
was  it? 

The  Witness:  The  sign  was  ordered  from  the  Rainbow 
Sign  Company,  or  the  0.  K.  Sign  Company. 

Mr.  Burroughs:  Which  one  did  you  say?  Which  sign 
company? 

The  Witness :  The  Rainbow  Sign  Company  or  the  0.  K. 
Sign  Company. 

Mr.  Burroughs :  What  do  you  mean  “or”? 

The  Witness:  I  don’t  remember  exactly  what  they  called 
themselves  at  that  particular  time. 

442  The  Court:  You  mean  it  is  the  same  organization? 

The  Witness.  Same  organization. 
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The  Court:  You  don’t  know  their  name? 

The  Witness :  That ’s  correct. 

The  Court:  Are  they  still  in  business  in  the  District  of 
Columbia? 

The  Witness:  I  believe  they  are. 

The  Court :  Have  you  ordered  any  other  signs  from  them 
over  the  years? 

The  Witness:  Not  in  recent  years,  because  the  original 
men  who  were  in  that  have  gone  out  of  the  sign  business 
as  such. 

Mr.  Margolius:  I  might  say  that  the  sign  painter  will 
be  here. 

Bv  Mr.  Margolius: 

Q.  There  came  a  time  when,  as  indicatel  by  these  letters, 
you  knew  you  had  a  good  chance  of  getting  1422,  and  then 
put  an  offer  in  for  it:  did  there  come  a  time  when  that 
opportunity  materialized  into  an  actual  lease?  A.  Yes,  it 
did. 

Q.  What  was  the  effective  date  of  that  lease?  A.  Effec¬ 
tive  date  of  the  lease - 

Mr.  Margolius:  As  a  matter  of  fact,  I  think  the  plaintiff 
put  it  in  evidence. 

The  Court:  If  the  lease  is  in  evidence,  can  you 
443  agree  what  the  effective  date  was? 

Mr.  Margolius:  January  1,  1936,  is  that  right? 
The  Witness:  Ves. 

By  Mr.  Margolius: 

Q.  In  that  lease,  January  1,  1936,  are  you  able  to  say 
whether  or  not  the  American  Stores,  which  was,  you  have 
testified,  the  occupant  of  1422,  in  1422  up  until  January  1, 
1936,  or  whether  they  moved  out  at  an  earlier  date?  A.  It 
is  my  recollection  that  they  had  moved  out  prior  to  the 
expiration  of  their  lease. 

Q.  Do  you  remember  how  long  before?  A.  How  many 
days  I  couldn’t  pin  it  down.  My  best  guess  is  at  this  point, 
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it  was  approximately  thirty  days  prior,  or  perhaps  a  few 
days  beyond  that  prior  to  the  expiration  of  their  lease. 

Q.  Then  you  went  ahead  with  plans  and  remodeled  1420 
and  1422  into  one  store,  is  that  right  ?  A.  Yes. 

Mr.  Burroughs:  I  wish  you  wouldn’t  lead  him. 

Mr.  Margolius:  I  am,  only  for  the  sake  of  time. 

Mr.  Burroughs:  I  know,  but  this  is  important. 

Mr.  Margolius:  All  right,  I  am  sorry. 

By  Mr.  Margolius: 

Q.  What  did  you  do,  going  forward  with  your  plans? 
A.  We  remodeled  the  premises  1420  and  1422  Seventh 

444  Street,  combining  the  two  stores  into  one  bigger  store, 
approximately  twice  the  size  that  we  had  originally 

contemplated  in  the  remodeling  of  the  1420  premises  alone. 

Q.  During  that  period  of  time  of  remodeling  I  want  to 
know  whether  or  not  you  closed  1420  as  an  operating  busi¬ 
ness?  A.  I  don’t  believe  1420  was  ever  closed  as  an  oper¬ 
ating  business.  As  a  matter  of  fact,  we  availed  ourself  of 
the  vacant  sidewalk. 

The  Court:  Your  answer  is  no? 

The  Witness:  No,  sir. 

By  Mr.  Margolius: 

Q.  With  respect  to  the  front  of  the  premises,  were  any 
substantial  changes  made  in  the  remodeling?  A.  In  the 
remodeling,  the  two  bay  windows  and  the  entrance  in  front 
of  the  premises  1422,  which  had  been  the  American  Store, 
was  completely  removed. 

Q.  What  replaced  those  bay  windows — glass  plate  win¬ 
dows  ?  A.  There  was  a  glass  plate  window  that  replaced  the 
bay  windows  and  the  entrance. 

Q.  Were  those  glass  plate  windows  on  each  side  of  a 
center  entrance?  A.  That’s  correct. 

The  Court :  Mr.  Margolius,  may  I  ask  you,  in  these 

445  exhibits,  photographs  of  the  various  units  operated 
by  the  defendant  in  the  District  of  Columbia,  is  there 

a  picture  of  this  store  on  Seventh  Street? 
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Mr.  Margolius:  I  don’t  know,  Your  Honor. 

The  Witness:  There  isn't  in  these  exhibits. 

Mr.  Burroughs:  We  have  one.  Your  Honor. 

The  Court:  — detailed,  that  the  witness  can  identify  as 
purporting  to  be  a  representation  of  the  premises  as  they 
actually  were  immediately  after  the  remodeling? 

Mr.  Burroughs:  This  picture  is  a  rather  recent  one. 

Mr.  Margolius:  This  is  the  seceond  remodeling.  Let  me 
ask  the  witness,  if  I  may. 

Bv  Mr.  Margolius: 

Q.  Without  marking  this  photograph  for  the  moment, 
Mr.  Siegel,  are  the  premises  as  depicted  there  the  same  as 
they  were  when  your  remodeling  job  in  1935  or  ’36  was 
completed,  or  is  that  a  different  remodeling  job?  A.  This 
is  a  different  remodeling  job  from  the  one  that  we  had, 
because  I  particularly  remember  a  center  entrance. 

The  Court:  Basically,  from  the  standpoint  of  structure 
of  the  building,  is  the  building  structurally  the  same  as  it 
was  initially? 

The  Witness:  Yes,  sir,  with  the  exception  of  the  entrance 
being  in  a  different  place. 

The  Court:  And  the  windows  that  appear  in  the 

446  exhibit  are  the  windows  that  vou  are  about  to  testify 

•> 

you  caused  to  have  been  inserted  or  changed  in  rela¬ 
tion  to  the  earlier  windows  in  the  two  stores  when  they  were 
operated  as  separate  units? 

The  Witness:  Correct,  sir. 

Mr.  Margolius:  Let’s  have  it  marked. 

(The  above  described  photograph  of  1420  Seventh  Street 
was  marked  Defendant’s  Exhibit  No.  18  for  identification, 
and  received  in  evidence.) 

Bv  Mr.  Margolius: 

Q.  By  the  way,  what  was  on  this  oil  cloth  sign  that  was 
above  premises  1420?  What  was  on  that  sign?  A.  The 
exact  words  it  would  be  impossible  for  me  to  remember. 
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Q.  Did  it  carry  a  name?  A.  It  was  an  announcement  that 
said  that  the  Xew  Food  Fair  would  be  coming  soon,  or, 
“Watch  for  the  Opening  of  the  Xew  Food  Fair,”  or,  “At 
these  Premises,  the  Xew  Food  Fair — Full  Line  of  Groceries, 
and  Meats,”  and  so  on  and  so  forth.  I  couldn’t  begin  to 
tell  you  the  exact  words. 

Q.  That  was  mounted  on  a  wooden  frame  and  hung  on  the 
wall?  A.  That’s  correct. 

Q.  Is  there  any  question  in  your  mind  that  that  sign  was 
placed  upon  the  front  of  those  premises  before  re- 
447  modeling  started?  A.  Xo  question  at  all. 

Q.  And  remodelling  started - 

The  Court:  When  did  remodeling  start? 

The  Witness:  Remodeling  started  immediately — about 
January  1st,  sir. 

The  Court:  January  1st,  19 - 

The  Witness:  1936. 

Bv  Mr.  Margolius: 

v 

Q.  When  the  lease  was  signed?  A.  When  the  lease  was 
in  effect. 

The  Court:  When  did  the  sign  go  up? 

The  Witness:  The  sign  went  up  at  about  the  middle  of 
the  summer,  sir,  or  beginning  of  summer,  the  year  preceding 
that. 

The  Court:  You  mean  the  sign  went  up  in  the  middle 
the  summer  of  ’35?  What  do  vou  conceive  to  be  the  middle 
of  the  summer  in  any  year? 

The  Witness:  I  would  say  June  or  thereabouts. 

The  Court:  The  21st  of  June,  I  think  we  can  agree  ?«• 
summer  in  any  year.  I  am  talking  to  counsel. 

Mr.  Margolius:  According  to  the  calendar. 

The  Court:  That  is  summer.  That  is  the  only  thing  w* 
are  going  to  have  to  go  on.  It  is  an  arbitrary  division, 
but  we  have  to  go  by  it.  Do  you  agree,  Mr.  Bn** 
roughs  ? 

Mr.  Burroughs:  Yes,  sir. 
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The  Court :  You  say  the  middle  of  the  summer. 

The  Witness :  I  wasn’t  attempting  to  be  technical. 

The  Court:  I  am. 

The  Witness:  Some  time  in  either  May  or  June. 

By  Mr.  Margolius: 

Q.  Prior  to  the  opening  of  this  store,  were  there  any 
signs,  either  placed,  or  painted  upon  the  windows  of  the 
store?  A.  Prior  to  the  opening  of  the  remodeled  store? 

Q.  Yes.  It  was  beginning  to  be  remodeled  in  January. 
A.  That ’s  right,  there  were. 

Q.  And  what  kind  of  signs  were  they,  and  where  were 
they?  A.  Signs  painted  on  the  windows,  themselves,  from 
inside  the  building,  as  we  term  them — window  signs  or 
window  valances. 

Q.  In  other  words,  they  are  signs  that  are  placed  around 
the  top  of  the  window.  I  think  this  demonstrates  it  (indi¬ 
cating  photograph.  Defendant’s  Exhibit  Xo.  18.)  You 
are  talking  about  the  signs  at  the  top  of  the  plate  glass 
window?  A.  That  is  correct. 

Q.  Did  those  signs  at  that  time,  when  they  were 
449  painted  on  there,  provide  any  name?  A.  Yes,  thev 
did. 

Q.  What  was  that  ?  A.  The  name  Food  Fair. 

Q.  Are  you  able  to  state  when  the  signs  were  painted  on 
the  windows,  themselves?  A.  Approximately  45  to  60  days 
prior  to  the  opening. 

Q.  And  that’s,  at  best,  a  guess?  A.  At  best,  a  guess. 

Q.  Did  there  come  a  time  in  1936  when  you  placed  in 
the  newspapers  an  advertisement  with  respect  to  this  par¬ 
ticular  store  after  remodeling?  A.  Yes,  there  did. 

(Copy  of  newspaper  ad,  March  19,  1936,  was  marked 
Defendant’s  Exhibit  Xo.  19  for  identification.) 

Bv  Mr.  Margolius: 

Q.  I  show  you  Defendant’s  Exhibit  Xo.  19  for  identifi¬ 
cation,  and  ask  you  if  this  is  the  ad  about  which  you  are 
speaking.  A.  That  is  correct. 
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Q.  And  it  has  been  stipulated,  if  the  Court  please,  that 
this  ad  appeared  in  the  Washington  Daily  News  on  March 
19,  1936,  is  that  right?  A.  That’s  correct — double 
page. 

450  Q.  And  that  was  a  double-page  ad?  A.  That’s 
correct.  It’s  two  full  pages.  The  Daily  News  is  a 

tabloid  paper,  and  this  was  printed  just  this  way  in  the 
fold  of  the  newspaper.  That  represents  two  pages.  I  think 
Mr.  Euwer  has  a  better  example  of  that. 

Q.  In  other  words,  this  ad  consumed  two  full  pages  of 
the  Washington  Daily  News?  A.  That’s  right. 

(Defendant’s  Exhibit  No.  19,  heretofore  marked  for 
identification,  was  received  in  evidence.) 

(Copy  of  newspaper  ad,  March  26,  1936,  was  marked 
Defendant’s  Exhibit  No.  20  for  identification.) 

Bv  Mr.  Margolius: 

*  w 

Q.  I  show  you  Defendant’s  Exhibit  No.  20  for  identifi¬ 
cation,  which  is  an  ad,  and  ask  you  if  that  appeared  in 
the  local  newspaper  connected  with  your  store  operation? 
A.  This  is  also  an  ad  from  the  Daily  News  following  the 
original  announcement  of  reopening  of  the  remodeling. 

Q.  And  on  what  date  did  this  ad  appear?  A.  March  26. 
Mr.  Margolius :  This  is  offered  in  evidence,  if  Your  Honor 
please. 

Mr.  Burroughs:  No  objection. 

(Defendant’s  Exhibit  No.  20,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

451  The  Court :  I  think  we  will  suspend. 

(Thereupon,  at  3:30  o’clock,  p.  m.  the  hearing  was 

adjourned  to  the  following  day  at  10  o’clock,  a.  m.) 

•  #*•••#**# 

454  Mr.  Margolius:  Your  Honor,  for  the  sake  of  ac¬ 
commodation,  we  have  several  witnesses  here,  and 
I  wonder,  since  they  are  here  and  Mr.  Siegel  has  to  remain, 
if  we  might  interrupt  his  testimony  to  put  them  on,  to  dis¬ 
pose  of  them. 
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The  Court :  Very  well. 

Thereupon - 

Phillip  Baynard, 

called  as  a  witness  on  behalf  of  the  defendant,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  examination. 

By  Mr.  Margolius : 

Q.  State  your  full  name.  A.  Phillip  Baynard. 

Q.  Where  do  you  live?  A.  6744  13th  Place,  X.  W. 

Q.  What  is  your  business?  A.  I  am  in  the  automobile 
body  and  fender  repair — run  a  garage. 

Q.  Were  you  ever  in  the  sign  painting  business?  A.  Yes, 
I  was. 

Q.  When?  A.  In  the  year — previous  to  about — actually 
active  previous  to  about  ’37,  *38. 

Q.  Did  you  do  any  work  for  the  Square  Deal 
455  Market  Company?  A.  Yes,  I  did. 

Q.  Since  1937  or  ’38  have  you  done  any  work  at 
all  for  the  Square  Deal  Market  Company?  A.  No,  I 
haven ’t. 

Q.  Mr.  Baynard,  do  you  know,  or  have  you  had  in  the 
last  few  years  any  records  pertaining  to  the  operation  of 
your  business  prior  to  the  time  you  went  out  of  it  in  ’36? 
A.  In  the  sign  business? 

Q.  Yes.  A.  No,  I  haven’t, 

Q.  Did  you  ever  have  any  records?  A.  Well,  we  ran  a 
business — certainlv. 

Q.  Then  you  disposed  of  your  records?  A.  That’s  right. 

Q.  Directing  your  attention,  Mr.  Baynard,  to  a  period 
of  time  when  the  Square  Deal  Market  Company  enlarged 
the  premises  or  its  store  at  1420  Seventh  Street  to  take  in 
and  include  1422  Seventh  Street — let  me  ask  you,  do  you 
recall  that?  A.  Yes,  I  recall  the  operation  of  Square  Deal 
Market,  because  I  was  in  and  amongst  them  doing  their 
work. 
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456  Q.  Did  you,  Mr.  Baynard,  have  any  occasion  to 

paint  any  sign - 

The  Court:  Mr.  Margolius,  can  he  fix  the  year  specif¬ 
ically? 

w 

Mr.  Margolius:  I  am  coming  to  that,  Your  Honor,  in  sort 
of  the  back  way,  If  I  may. 

By  Mr.  Margolius: 

Q.  Do  you  know  when  that  was?  A.  Do  I  know  the 
exact  year? 

Q.  Yes,  sir.  A.  Well,  it  was  previous  to  me  going  out 
of  the  sign  business.  I  couldn’t  put  a  specific  day  or  year 
on  it. 

Q.  Were  you  familiar  with  the  name  Food  Fair?  A. 
Yes,  I  am. 

Q.  When  is  the  first  time  that  you  heard  the  name  Food 
Fair?  A.  I  think  Mr.  Siegel,  Beraie  Siegel,  at  that  time 
was  managing  or  running,  that  he  was  our  contact  as  far 
as  doing  the  sign  work.  They  had  a  store  on  Seventh 
Street,  and  of  course  they  called  me  in  and  said  he  wanted 
a  sign  for  future  reference  that  they  were  going  to  change 
the  name  or  open  a  new  store.  And  we  put  a,  what  is  known 
as  an  oilcloth  sign  up  on  the  front. 

Q.  Did  you  paint  the  oilcloth  sign?  A.  Yes,  I  painted  it, 
either  myself  or  one  of  my  men. 

457  Q.  I  mean  your  company.  A.  Oh,  yes,  sure. 

Q.  Do  you  have  any  recollection  of  the  description 
of  that  sign — the  size,  color  scheme?  A.  Well,  approxi¬ 
mately.  After  all,  this  is  a  good  while  back.  It  was  an  oil¬ 
cloth  sign  on  a  wooden  frame,  more  or  less  semi-per¬ 
manent.  Back  in  those  days  they  used  oilcloth  signs 
permanent,  too.  And  And  it  was  put  on  the  face  of  the 
building. 

Q.  Put  on  the  face  of  what  building?  A.  The  building 
that  the  store  was  in  operation — Square  Deal  Market  at 
that  time. 

Q.  At  that  time  that  was  called  the  New  York  Market? 
A.  I  don’t,  I  couldn’t  truthfully  say  that. 


Q.  We  are  talking  about  1420  and  1422.  A.  Let  me  say 
this:  The  addresses  at  this  time  don’t  mean  too  much  to 
me  other  than  it  was  the  store  that  Mr.  Siegel  worked  out 
of  at  that  time.  I  mean  it  was  in  operation  and  it  wasn’t 
called  Food  Fair  at  that  time. 

Q.  So  it  was  placed  on  top  of,  or  in  front  of,  or  on  the 
store  that  was  in  operation  at  the  time  that  you  painted 
the  sign?  A.  That’s  right. 

Q.  Do  you  know,  Mr.  Baynard — well,  you  did  learn, 
eventually,  about  the  store  that  was  taken  into  the 
45S  enlarged  store,  is  that  right?  A.  There  was  a  store 
next  door  in  operation  at  the  time,  too.  We  used 
to  go  in  and  out  of  Bernie  Siegel’s  store  for  the  simple 
reason  that  we  did  his  paper  signs  and  all  his  sign  work 
for  him,  and  back  in  those  days  I  was  right  young  and  it 
meant  business  and  we  really  kept  on  Bernie ’s  neck. 

Q.  Where  was  the  office  of  that  company?  A.  That  was 
upstairs,  I  am  quite  sure.  That  I  am  quite  sure  of. 

Q.  Of  the  store  that  was  in  operation  before  it  was  called 
Food  Fair?  A.  That’s  right. 

Q.  Which  street  are  vou  talking  about?  A.  Seventh 
Street. 

Q.  You  stated  that  the  store  next  door  when  you  placed 
the  sign  up  on  the  front  of  the  building,  the  store  next  door 
was  a  grocer^'  store  in  operation.  A.  As  I  remember,  defi¬ 
nitely. 

Q.  And  is  that  the  same  store  location  that  was  taken 
into  the  enlarged  Food  Fair?  A.  Let  me  say  this:  Later  it 
must  have  been,  because  we  lettered  the  valances  on  the  top 
of  the  new  store. 

Q.  And  that  was  in  the  location  where  there  was  a 
459  store  operating  when  you  put  the  sign  up  ?  A.  That ’s 
right — put  the  oilcloth  sign  up. 

Q.  Do  you  recall  when  you  painted  the  lettering  on  the 
valances  ?  A.  That  was  after,  more  or  less,  the  changeover 
taking  place.  I  couldn ’t  say  exactly. 

Q.  Are  you  able  to  state  at  this  date,  approximately 
the  period  of  time,  or  how  long  before  you  painted  the 
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signs  on  the  window  valances,  that  you  painted  and  had 
put  up  the  oilcloth  sign  ?  A.  Let  me  get  you  straight.  The 
difference  between  the  time  we  put  the  original  oilcloth 
sign  saying  something  about  opening? 

Q.  Yes,  and  the  time  you  painted  the  window  valances. 
A.  I  couldn't  say  the  exact  months — six,  seven  months — 
I  really  wouldn’t  know. 

Q.  In  the  records  of  your  company  that  you  kept,  how 
long  did  you  keep  those  records?  A.  In  this  case  I  kept 
them  for  a  period  of  four  or  five  years. 

Q.  And  then  you  destroyed  them?  A.  Destroyed  them, 
went  into  the  automobile  business,  which  was  a  complete 
changeover. 

The  Court:  You  say  that  you  did  his  ordinary  sign  work; 
that  is,  indicating  the  price  of  commodities? 

460  The  Witness:  Yes,  we  did. 

The  Court:  How  often  in  the  course  of  a  month 
would  you  go  to  his  place  of  business  to  do  that  work  ? 

The  Witness:  Well,  around  that  time,  sir,  we  would 
be  in  and  out  of  there  once  or  twice  a  day  at  times. 

The  Court:  That  is  the  inference  I  drew  from  your 
testimony,  if  you  kept  right  on  his  neck,  that  you  were  new 
in  business  and  of  course  wanted  the  business,  and  there¬ 
fore  you  were  there. 

The  Witness:  That’s  right,  it  was  a  very  close  account, 
if  that’s  what  you  mean,  sir. 

The  Court:  Having  that  in  mind,  and  having  in  mind 
that  you  have  a  very  definite  recollection  of  painting  the 
sign,  and  a  still  more  definite  recollection  of  going  into 
his  place  of  business  practically  day  in  ond  day  out,  can’t 
you  fix  the  time,  the  year,  any  better  than  that? 

The  Witness:  No,  sir,  I  wouldn’t  attempt  to. 

The  Court:  Let  me  ask  you  this  question:  How  far 
back  is  your  acquaintance  with  Mr.  Siegel? 

The  Witness:  Well,  previous  to  that. 

The  Court:  How  much  previous?  This  business  of 
“more  or  less”  or  “thereabouts”  doesn’t  help  me  at  all. 
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How  long  were  you  in  business  before  you  did  business  with 
Mr.  Siegel? 

The  Witness:  We  did  business  with  Mr.  Siegel  two  years 
previous  to  that. 

461  The  Court:  Is  that  the  time  Mr.  Pisner  was  in 
business? 

The  Witness:  Mr.  Pisner  was  in  the  business. 

The  Court:  Were  you  doing  business  with  Mr.  Siegel  or 
with  Mr.  Pisner? 

The  Witness:  I  was  doing  business  with  Mr.  Siegel, 
mostly. 

The  Court:  Who  paid  the  bills? 

The  Witness:  Mr.  Siegel — well,  that  gentleman  over 
there. 

Mr.  Margolius:  Mr.  Cohen,  you  are  pointing  to? 

The  Witness:  Yes,  Mr.  Cohen  used  to  pay  them. 

The  Court:  How  long  were  you  in  the  sign  business 
previous  to  your  doing  business  with  the  Siegels? 

The  Witness:  I  was  in  the  sign  business,  I  was  at  Ninth 
and  E,  in  1929  or  '30 — ’30,  I  believe  it  was. 

The  Court :  That  is  when  you  first  went  into  the  business  ? 
The  Witness:  That’s  right,  I  was  all  of  sixteen  or  seven¬ 
teen  vears  old. 

•> 

The  Court:  How  long  after  you  first  went  into  the 
business  of  sign  painting  did  you  go  into  the  business  of 
doing  business,  so  to  speak,  with  Siegel? 

The  Witness:  Well,  it  was  after — then  I  got  into  an 
accident,  was  laid  up — I  am  just  trying  to  get  back  to  the 
time. 

462  The  Court :  That ’s  what  I  am  trying  to  have  you 
do,  get  back  to  the  time.  You  were  involved  in  an 

accident  how  long  after  you  went  in  business  ? 

The  Witness:  Well,  that  was  in  ’30 — around  ’30.  And 
then  I  went  up  to  Rainbow  Auto  Paint  Shop. 

The  Court :  How  many  accidents  have  you  been  involved 
in,  in  vour  lifetime  ? 

The  Witness:  One. 
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The  Court:  Was  that  a  serious  accident? 

The  Witness:  Fairly  so,  yes.  It  meant  that  I  was  out 
of  the  sign  business  for  several  months. 

The  Court:  Have  you  ever  been  involved  in  a  serious 
accident  since,  that  has  put  you  out  of  business  for  any 
time? 

The  Witness:  Xo. 

The  Court :  So  this  is  an  episode  in  your  life  that  put  you 
out  of  business  for  a  few’  months? 

The  Witness:  That’s  right. 

The  Court :  When  was  that  ? 

The  Witness:  That  was  in  ’30  for  a  few’  months. 

The  Court:  I  don’t  want  to  know’  the  reason  w’hv  you 
are  saying  it ;  I  w’ant  to  know  when  the  time  was.  That  was 
in  ’30? 

The  Witness:  That’s  right. 

The  Court:  You  went  in  business  in  ’29? 

The  Witness:  Yes. 

463  The  Court:  You  were  out  of  business  for  fourteen 
months? 

The  Witness:  Xo,  for  several  months. 

The  Court :  Howr  many  months  ? 

The  Witness:  I’d  say  five  months  at  the  most. 

The  Court:  When  did  the  accident  occur,  the  first  part 
of  1930? 

The  Witness:  Middle  part. 

The  Court:  Middle  part  of  ’30.  So  that  the  accident 
presumably  happened  in  the  months  of  May  or  June? 

The  Witness:  That’s  right. 

The  Court:  And  you  w’ere  out  of  business  until  the  end 
of  the  year? 

The  Witness:  That’s  right. 

The  Court:  That  took  care  of  ’30;  you  w’ent  back  in 
business  in  ’31? 

The  Witness:  That’s  right. 

The  Court:  When  did  you  do  business  with  Siegel  the 
first  time? 
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The  Witness :  I  would  say  it  must  have  been  ’32 — around 
’32.  I  mean,  stating  that  as  a  medium. 

The  Court :  Stating  what  as  a  medium  ? 

The  Witenss :  Getting  back  in  the  business ;  I  would  say 
about  a  year  after  we  went  up  on  Church  Street. 

The  Court:  About  ’32? 

The  Witness:  Yes. 

464  The  Court:  When  was  it  after  you  went  back  up 
on  Church  Street  that  you  painted  the  sign? 

The  Witness:  Well,  several  years  later. 

The  Court :  You  know  what  happened  in  ’32?  What  hap¬ 
pened  in  November  of  ’32  of  some  substantial  moment? 
The  Witness:  I  don’t  recollect. 

The  Court :  The  date  of  November  ’32  means  nothing  to 
vou? 

Mr.  Margolius:  Living  in  the  District  of  Columbia,  I 
think  it  is  an  unfair  question.  It  could  be  the  sinking  of 
some  ship. 

By  Mr.  Margolius: 

Q.  Do  you  know  what  President  was  elected  in  1932?  A. 
Roosevelt. 

The  Court:  That  was  an  event  of  some  moment  to  some 
people,  wasn’t  it? 

The  Witness:  Yes,  it  was. 

The  Court :  But  in  any  event,  you  were  on  Church  Street 
in  ’32? 

The  Witness:  That’s  right. 

The  Court :  How  long  after  your  advent  on  Church  Street 
did  you  paint  this  sign? 

The  Witness:  Well,  I’d  say  it  was  after  we  were  estab¬ 
lished.  I  couldn’t  say  exactly  in  time.  I  remember  paint¬ 
ing  checkboards  for  Mr.  Siegel  on  his  Table  Supply 

465  Store,  but  I  don’t  remember  the  exact  year. 

The  Court:  On  what? 

The  Witness:  On  his  Table  Supply  store. 

The  Court:  Where  was  that? 

The  Witness:  That  was  up  in  the  next  block.  But  I 
remember  doing  it. 
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The  Court :  But  this  is  a  store  that  you  testified  you  went 
into  day  after  day. 

The  Witness:  That’s  right,  absolutely. 

The  Court:  And  you  have  also  testified  that  they  took 
over  the  store  next  door  in  order  to  enlarge. 

The  Witness:  Because  we  did  work  on  that  store. 

The  Court:  Can’t  you  place  the  date? 

The  Witness:  I  wouldn’t  attempt,  truthfully  and  fairly; 
I  wouldn’t  attempt  it. 

By  Mr.  Margolius: 

Q.  Let  me  ask  you  this,  if  I  may  help:  Were  you  in 
partners  with  anyone?  A.  Yes,  my  brother. 

Q.  Did  there  come  a  time  when  that  partnership  dis¬ 
solved?  A.  Yes,  there  was. 

Q.  When  was  that?  A.  About  ’37,  I  guess,  around 
there. 

466  Q.  And  you  went  out  of  the  sign  business?  A. 

Went  into  the  automobile  body  and  fender — ran  a 
fairly  good-sized  operation. 

Q.  How  long  before,  would  you  say — I  know  this  is 
1952 — how  long  before  the  time  you  dissolved  your  part¬ 
nership  with  your  brother,  would  you  say  that  you  did 
the  painting?  A.  Well,  it  was  previous;  how  much  previ¬ 
ous  I  really  don’t  know.  It  wouldn’t  be  fair  to  say  that  I 
did,  when  I  didn’t. 

Q.  Did  that  sign  have  on  it  the  legend  Food  Fair?  A. 
It  definitelv  did.  That  was  mv  first  familiaritv  with  Food 
Fair. 

Q.  Do  you  recall  the  date  that  the  enlarged  store  had  an 
opening  sale?  A.  No. 

Q.  Do  you  recall  the  opening  sale?  Not  the  day.  A. 
No,  I  don’t  recall  the  opening  sale. 

Q.  And  you  were  the  one  who  painted  the  valances  on 
the  windows?  A.  That’s  right. 

Q.  No  question  about  that?  A.  My  supervision,  defi¬ 
nitely. 
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Q.  When  you  painted  the  valances  on  the  windows,  Mr. 
Barnard,  were  you  told  what  type  of  lettering  to 
467  place  on  those  windows?  A.  No.  Something  new, 
a  style — I  had  more  or  less  my  own  style  that  we 
used,  to  make  it  attractive.  We  used  special,  you  know — 
made  a  layout  that  looked  a  little  different  than  the  man 
up  the  block  or  so. 

Q.  So  that  you  originated  the  styling  of  the  letters  on 
the  sign,  is  that  right?  A.  That’s  right. 

Mr.  Margolius:  Would  vou  mark  this  Defendant’s  Ex- 
hibit  No.  21. 

(Photostat  of  newspaper  ad,  bearing  name  Food  Fair, 
was  marked  Defendant’s  Exhibit  No.  21  and  received  in 
evidence.) 

By  Mr.  Margolius : 

Q.  I  show  you  Defendant's  Exhibit  No.  21  for  identifi¬ 
cation,  which  is  a  photostat  of  a  newspaper  ad,  and  direct 
your  specific  attention  to  a  name  at  the  bottom,  “Food 
Fair,”  and  ask  vou  whether  or  not  vou  are  familiar  with 
that  type  of  lettering.  A.  Yes,  sir — somewhat.  This  is 
changed  a  bit  to  what  mv  actual  stvle  would  have  been 
at  that  time.  I  mean  the  “F”  and  the  “K” —  the  actual 

lavout  is  the  stvle  that  I  would  have  used. 

»  * 

Q.  Is  that  your  general  personal  style  of  lettering?  A. 
Well,  sign  painters  usually  do  have  a  specific  style  that 
they  use. 

The  Court:  I  don’t  think  there  is  any  proprietary 
46S  interest  in  the  style,  is  there? 

Mr.  Margolius:  No,  except  that  the  sign  painter 
made  the  form  of  lettering:  we  weren’t  copying  anything, 
if  that  has  no  significance. 

The  Court:  'When  you  use  the  letter  “F’ryou  are  copy¬ 
ing  what  some  Arab  or  Phoenician  did. 

Mr.  Margolius:  That  is  all. 
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Cross-examination. 

By  Mr.  Burroughs : 

Q.  Mr.  Barnard,  would  you  describe  this  sign  for  us? 
You  have  told  us  it  was  oilcloth  and  on  a  wooden  frame. 
What  size  was  it  ?  A.  Approximately — well,  it  would  have 
to  be  a  fairly  good  size  sign. 

Q.  Not  what  it  would  have  to  be,  but  what  was  it?  A. 
It  was  approximately  three  by  eight. 

Q.  Tell  us  exactly  what  the  lettering  was  that  was  on 
there?  A.  You  mean  the  exact  copy? 

Q.  Yes.  A.  I  wouldn’t  be  able  to  tell  you  that. 

Q.  Do  you  recall  whether  it  said  anything  about  “Watch 
for  the  Opening  of  Food  Fair?”  A.  Something  in  refer¬ 
ence  to  that,  yes. 

469  Q.  It  had  something  about  opening,  did  it?  A. 
Yes.  I’d  say  yes,  it  did,  certainly. 

Q.  “Watch  for  the  Opening  of  Food  Fair”?  A.  I 
wouldn’t  say  the  exact  copy,  because  I  don’t  remember. 

Q.  Do  you  remember  whether  the  word  “new”  was  con¬ 
nected  with  the  name — “New  Food  Fair”?  A.  I  don’t 
remember  that. 

Q.  Did  that  premises  1420  have  a  sign  on  it  before  you 
painted  this  oilcloth  sign?  A.  Yes,  it  had  some  valance 
signs  on  it,  if  I  remember  correctly — Square  Deal  or  New 
York  Market,  whatever  it  was,  the  regular — “Beef  and 
Veal.” 

Q.  Did  it  have  any  outside  signs?  A.  To  my  remem¬ 
brance,  I  don’t  think  so. 

Q.  Can  you  describe  the  front  of  1420  for  us,  as  you 
recall  it,  where  the  window  was?  A.  Well,  it  was  a  flat 
building,  I  remember  that.  It  had  no  bav  window. 

Q.  Did  it  have  a  center  entrance  with  windows  on  each 
side  of  the  door?  A.  Center  entrance  each  side — I  am 
pretty  sure,  but  I  wouldn’t  go  to  the  extent  of  saying 
definitely. 

Mr.  Danzansky:  What  date  are  you  referring  to,  Mr. 
Burroughs  ? 
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Mr.  Burroughs:  When  he  put  up  the  oilcloth  sign 

470  in  ’36,  I  imagine,  I  don’t  know.  He  doesn’t,  either. 

Mr.  Marolius:  He  didn’t  say  he  put  it  up  in  ’36; 
he  didn’t  know  when,  but  according  to  his  calculations,  it 
brings  it  back  to  ’35. 

The  Court :  This  colloquy  between  counsel  isn ’t  going  to 
influence  me. 

By  Mr.  Burroughs: 

Q.  Do  you  remember  where  you  placed  this  oilcloth  sign? 
A.  Over  the  doorway  and  the  windows  up  above,  above  your 
head  over  the  doorway  and  what  existing  windows  were 
there. 

Q.  Do  you  know  how  wide  the  door  way?  A.  It  was  a 
fairlv  <rood-size  doorwav,  because  there  was  a  lot  of  traffic 
going  in  and  out  of  that  store. 

Q.  Did  the  sign  extend  beyond  the  doorway  over  onto 
the  windows?  A.  Onto  the  windows? 

Q.  Yes.  A.  I  actually  didn’t  hang  the  sign,  myself,  be¬ 
cause  we  had  two  young  fellows  that  did  the  hanging. 

Q.  Did  you  see  it  after  it  was  hung?  A.  Definitely. 

Q.  Did  it  extend  beyond  the  door  jambs?  A.  I  imagine 
it  would,  sure — on  one  side,  anyway. 

471  Q.  Did  it  cover  up  the  existing  sign  or  valance, 
which  gave  the  then  name  of  the  store?  A.  Xo.  You 

i  ° 

mean  on  the  windows?  Xo,  it  was  above  that. 

Q.  It  was  above  it?  A.  That’s  right. 

Q.  Would  you  examine  this  picture,  Defendant’s  18, 
which  has  been  identified  as  being  the  remodeled  store  con¬ 
taining  both  1420  and  1422  Seventh  Street. 

Mr.  Margolius:  That  is  not  the  fact.  This  is  a  remodeled 
store  after  the  remodeled  store. 

Mr.  Burroughs :  I  said  it  was  remodeled. 

Mr.  Margolius:  This  witness  is  talking  about  one  re¬ 
modeling,  and  you  are  showing  him  a  picture  of  another 
remodeling. 

The  Witness :  I  don’t  remember  this. 
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Mr.  Burroughs:  I  am  not  asking  him  what  remodeling 
took  place,  I  am  simply  telling  him  this  has  been  identified 
as  the  premises  1420,  1422  Seventh  Street. 

By  Mr.  Burroughs: 

Q.  Can  you  tell  us  approximately  where  it  was  that  you 
placed  that  oilcloth  sign?  A.  "Well,  sir,  it  would  have  to  be 
above  this  door  here;  I  mean,  approximately  between  this 
space  and  this  space. 

Q.  When  you  say  between  this  space  and  this 
472  space —  A.  The  sill  of  the  top  window  and  the  top 

of  this  valance  window,  whatever  you  call  that  there. 

Mr.  Margolius :  Pointing  to  the  left  side  of  the  picture,  if 
I  may  say  it  for  the  record — the  left  side  of  the  picture  as 
you  face  the  picture. 

The  Witness:  That’s  correct. 


By  Mr.  Burroughs: 


Q.  And  it  would  be  above  these  openings  which  are  also 
above  the  store  window  and  the  store  door.  A.  Well,  it  was 
between  this  space  and  this  space  here.  I  don’t  remember 
exactly  the  layout  of  the  store  at  that  particular  time. 

Mr.  Burroughs:  I  think  that  is  all. 

Mr.  Margolius:  Thank  you,  Mr.  Baynard. 

(Witness  excused.) 

Thereupon - 

Philip  Nachman, 


called  as  a  witness  on  behalf  of  the  defendant,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 


Direct  examination. 

By  Mr.  Margolius : 

Q.  State  your  name,  please.  A.  Philip  Nachman. 

Q.  What  is  your  occupation,  Mr.  Nachman.  A.  I  am  an 
insurance  salesman. 

473  Q.  How  long  have  you  been  in  that  business?  A. 

Went  to  work  for  Metropolitan  Life  Insurance  Com¬ 
pany  in  September  1950. 
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Q.  Directing  your  attention  to  the  early  part  of  the 
1930s,  what  was  your  business  ?  A.  In  the  1930s  ? 

Q.  The  early  part  of  the  ’thirties.  A.  The  early  part  of 
the  ’thirties  I  was  getting  out  of  school. 

Q.  After  you  got  out  of  school.  A.  I  went  into  the  store 
fixture  business  and  selling  of  scales. 

Q.  Did  there  come  a  time  in  connection  with  your  busi¬ 
ness  that  you  had  occasion  to  engage  in  business  with 
Square  Deal  Market  Company?  A.  There  did. 

Q.  On  occasion  of  your  dealing  with  the  Square  Deal 
Market  Company,  did  you  at  any  time  go  to  their  offices? 
A.  I  did. 

Q.  Where  were  their  offices  located  when  you  went  there? 
A.  1420  Seventh  Street  on  the  second  floor. 

Q.  Do  you  recall  in  the  middle  ’thirties,  Mr.  Nachman, 
when  the  Square  Deal  Market  Company  did  a  remodeling 
job? 

Br.  Burroughs:  I  object. 

474  The  Court:  It  is  a  fact  that  they  did,  isn’t  it? 

Mr.  Burroughs:  But  counsel  has  said,  “Do  you 
remember  in  the  middle  ’thirties  when  they  did  a  remodel¬ 
ing  job.”  Now  he  is  telling  the  witness  when  they  did  the 
remodeling  job.  That  is  what  I  object  to. 

Mr.  Margolius:  I  withdraw  the  question. 

The  Court:  The  middle  ’thirties — I  think  that  should  be 
withdrawn. 

By  Mr.  Margolius: 

Q.  After  you  went  into  the  fixture  business,  Mr.  Nachman, 
do  you  have  any  knowledge  of  a  remodeling  job  done  on 
the  market  operated  by  the  Square  Deal  Company  at  1420 
Seventh  Street?  A.  I  do. 

The  Court:  What  is  your  knowledge  predicated  on? 

The  Witness:  My  knowledge  predicated  on?  Doing  the 
actual  work  on  the  building,  sir. 

The  Court:  You  did  the  actual  work? 

The  Witness:  I  was  actually  working  on  the  building. 
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The  Court:  In  what  capacity?  You  were  selling  scales? 

The  Witness:  And  store  fixtures,  sir. 

The  Court :  I  see.  When  was  that  ?  What  month  ? 

The  Witness:  The  month?  The  actual  construction  on 
the  adjacent  building,  when  the  store  was  enlarged,  was 
in  January  of  1936,  and  the  plans  were  worked  on 

475  prior  to  that  time. 

The  Court:  When  did  you  receive  anything  in  the 
nature  of  information  as  a  consequence  of  which  you  sought 
to  sell  fixtures  to  the - 

The  Witness:  In  March  of  1935? 

The  Court:  March,  1935? 

The  Witness:  That’s  right,  sir. 

The  Court:  And  you  dealt  with  whom  at  that  time? 

The  Witness :  My  primary  contact  was  with  Mr.  Bernard 
Siegel,  and  with  Mr.  Cohen  and  Mr.  Pisner. 

Mr.  Margolius :  May  I  ask  him  one  question,  Your  Honor  ? 

By  Mr.  Margolius: 

Q.  How  do  you  recall  it  was  1935  ?  A.  It  so  happened  that 
in  the  spring  of  1951 1  was  cleaning  out  my  basement,  and  in 
cleaning  it  out  I  ran  across  all  these  papers  of  these  past 
construction  jobs  that  I  had,  and  going  through  them  I 
happened  to  run  across  the  Food  Fair  papers. 

Q.  And  did  those  papers  bear  any  dates  ?  A.  The  actual 
drawings  on  1420,  which  was  the  first  store  under  con¬ 
templation,  I  recall  one  of  them  had  a  date  of  July  1935. 

Q.  Where  are  those  papers  now?  A.  They  have  since 
been  destroyed. 

Q.  Were  those  papers  destroyed  prior  to  the  time 

476  that  you  had  any  knowledge  that  you  were  going  to 
be  a  witness  in  this  case?  A.  That  is  correct. 

Q.  Would  you  tell  the  Court  how  you  happen  to  be  a 
witness  in  this  case?  A.  In  March  of  1951  there  was 
created  a  Kiwanis  Club  in  Wheaton,  Maryland,  of  which 
I  was  a  charter,  and  of  which  Mr.  Irvin  Siegel  was  a  charter 
member. 
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Q.  Did  you  know  Mr.  Irvin  Siegel  prior  to  that  time  ?  A. 
I  did  not. 

Q.  Go  ahead.  A.  Mr.  Siegel  was  vice  president  of  the 
club  and  I  was  secretary.  And  our  associations  at  that  time 
were  quite  close  with  the  charter  night  dance,  and  I  hap¬ 
pened  to  mention  to  Mr.  Siegel  that  I  knew  his  brother 
Bernie,  and  I  was  responsible  in  construction  of  the  first 
Food  Fair  market. 

Q.  Then  was  anything  said  at  that  time  about  your 
appearing  in  the  case?  A.  I  never  heard  of  anything, 
whatsoever,  until  in — I  think  it  was  in  February  of  1952, 
just  to  my  going  down  to  a  business  conclave  at  the  Cavalier 
at  Virginia  Beach,  that  I  received  a  call  to  come  to  the 
Food  Fair  market,  that  Mr.  Siegel  and  his  brother  wished  to 
talk  to  me. 

Q.  Was  I  present  at  that  time?  A.  You  were. 
477  Q.  Was  it  at  that  time  that  you  gave  me  the  in¬ 
formation  that  you  have  given  to  the  Court  here? 
A.  That  is  correct. 

Q.  And  at  that  time  your  records  had  been  destroyed, 
is  that  right  ?  A.  That  is  correct. 

Q.  Did  you  show  any  of  those  records  to  anyone  ?  A.  My 
wife. 

Q.  And  what  was  the  occasion  of  your  showing  those 
records  to  your  wife?  A.  The  occasion  was  that  there 
happens  to  be  a  Food  Fair  market  which  we  deal  at  in 
Wheaton,  Maryland,  and  my  wife  knew  Mr.  Irvin  Siegel, 
having  been  associated  with  him  on  the  charter  night  dance, 
and  I  remarked  to  my  wife  that  I  knew  them  when  the 
Food  Fair  first  started. 

Q.  In  other  words,  you  knew  them  when?  A.  I  knew 
them  when. 

Q.  Mr.  Xachman,  among  those  papers  did  you  have  any 
photographs?  A.  There  was. 

Q.  What  were  they  of?  A.  Before  and  afters. 

Q.  Were  they  destroyed,  too?  A.  Yes,  sir. 
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Q.  Were  these  the  only  papers  that  were  destroyed, 

478  or  were  there  many  other  papers?  A.  Many  other 
papers — all  the  construction  jobs.  It  so  happened 

that  they  had  been  down  in  my  basement.  We  had  moved 
into  the  house  about  a  year  previously,  and  we  were  just 
getting  around  to  destroying  a  lot  of  cartons.  We  threw 
away  around  three  or  four  boxes  of  stuff. 

Q.  Mr.  Nachman,  have  you  had  any  dealings  with  the 
Square  Deal  Market  Company  for  the  last  ten  or  twelve 
vears?  A.  I  have  not. 

Q.  Have  you  ever  sold  any  of  these  gentlemen  con¬ 
nected  with  the  Square  Deal  Market  any  insurance?  A.  I 
have  not. 

The  Court:  What  were  you  doing  for  a  living  previous 
to  September  of  1950  when  you  went  into  the  insurance 
business? 

The  Witness:  I  was  living  in  an  apartment - 

The  Court:  What  were  you  doing  for  a  living? 

The  Witness:  I  was  traveling  as  a  manufacturer’s  repre¬ 
sentative  for  the  Stainless  Ware  Company,  of — Stainless 
Ware  of  Detroit,  Michigan. 

The  Court:  How  long  had  you  been  doing  that? 

The  Witness:  I  had  been  a  manufacturer’s  representa¬ 
tive  since  1947,  sir. 

The  Court:  What  do  you  do  for  the  Metropolitan — sell 
ordinary,  or  are  you  selling  both  ordinary  and  industrial  ? 

The  Witness:  I  am  strictly  an  ordinary  salesman, 
sir. 

479  The  Court:  What  is  their  range  of  commissions 
now — run  from  from  20  per  cent  to  37*4? 

The  Witness:  No,  sir,  their  commission  is  now  50  per 
cent  the  first  year.  I  have  an  override  now  of  2*/2.  It 
depends  entirely  as  to  the  rate  of  commissions. 

The  Court:  Were  you  working  at  one  of  the  downtown 
offices,  or  working  one  of  the  branch  offices  ? 

The  Witness:  I  work  out  of  Mr.  Race’s  office,  formerly 
Mr.  Saccardi’s  office. 
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Q.  Did  vou  know  Mr.  Irvin  Siegel  prior  to  that  time  ?  A. 
I  did  not. 

Q.  Go  ahead.  A.  Mr.  Siegel  was  vice  president  of  the 
club  and  I  was  secretary.  And  our  associations  at  that  time 
were  quite  close  with  the  charter  night  dance,  and  I  hap¬ 
pened  to  mention  to  Mr.  Siegel  that  I  knew  his  brother 
Bernie,  and  I  was  responsible  in  construction  of  the  first 
Food  Fair  market. 

Q.  Then  was  anything  said  at  that  time  about  your 
appearing  in  the  case?  A.  I  never  heard  of  anything, 
whatsoever,  until  in — I  think  it  was  in  February  of  1952, 
just  to  my  going  down  to  a  business  conclave  at  the  Cavalier 
at  Virginia  Beach,  that  I  received  a  call  to  come  to  the 
Food  Fair  market,  that  Mr.  Siegel  and  his  brother  wished  to 
talk  to  me. 

Q.  Was  I  present  at  that  time?  A.  You  were. 
477  Q.  Was  it  at  that  time  that  you  gave  me  the  in¬ 
formation  that  you  have  given  to  the  Court  here? 
A.  That  is  correct. 

Q.  And  at  that  time  your  records  had  been  destroyed, 
is  that  right  ?  A.  That  is  correct. 

Q.  Did  you  show  any  of  those  records  to  anyone  ?  A.  My 
wife. 

Q.  And  what  was  the  occasion  of  your  showing  those 
records  to  your  wife?  A.  The  occasion  was  that  there 
happens  to  be  a  Food  Fair  market  which  we  deal  at  in 
Wheaton,  Maryland,  and  my  wife  knew  Mr.  Irvin  Siegel, 
having  been  associated  with  him  on  the  charter  night  dance, 
and  I  remarked  to  my  wife  that  I  knew  them  when  the 
Food  Fair  first  started. 

Q.  In  other  words,  you  knew  them  when?  A.  I  knew* 
them  when. 

Q.  Mr.  Xachman,  among  those  papers  did  you  have  any 
photographs?  A.  There  was. 

Q.  WTiat  were  they  of?  A.  Before  and  afters. 

Q.  Were  they  destroyed,  too?  A.  Yes,  sir. 
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Q.  Were  these  the  only  papers  that  were  destroyed, 

478  or  were  there  many  other  papers?  A.  Many  other 
papers — all  the  construction  jobs.  It  so  happened 

that  they  had  been  down  in  my  basement.  We  had  moved 
into  the  house  about  a  year  previously,  and  we  were  just 
getting  around  to  destroying  a  lot  of  cartons.  We  threw 
away  around  three  or  four  boxes  of  stuff. 

Q.  Mr.  Nachman,  have  you  had  any  dealings  with  the 
Square  Deal  Market  Company  for  the  last  ten  or  twelve 
years?  A.  I  have  not. 

Q.  Have  vou  ever  sold  anv  of  these  gentlemen  con- 
nected  with  the  Square  Deal  Market  any  insurance?  A.  I 
have  not. 

The  Court:  What  were  you  doing  for  a  living  previous 
to  September  of  1950  when  you  went  into  the  insurance 
business? 

The  Witness:  I  was  living  in  an  apartment - 

The  Court:  What  were  you  doing  for  a  living? 

The  Witness:  I  was  traveling  as  a  manufacturer’s  repre¬ 
sentative  for  the  Stainless  Ware  Company,  of — Stainless 
Ware  of  Detroit,  Michigan. 

The  Court:  How  long  had  you  been  doing  that? 

The  Witness:  I  had  been  a  manufacturer’s  representa¬ 
tive  since  1947,  sir. 

The  Court:  What  do  you  do  for  the  Metropolitan — sell 
ordinary,  or  are  you  selling  both  ordinary  and  industrial  ? 

The  Witness:  I  am  strictly  an  ordinary  salesman, 
sir. 

479  The  Court:  What  is  their  range  of  commissions 
now — run  from  from  20  per  cent  to  371/4? 

The  Witness:  No,  sir,  their  commission  is  now  50  per 
cent  the  first  year.  I  have  an  override  now  of  21/4.  It 
depends  entirely  as  to  the  rate  of  commissions. 

The  Court:  Were  you  working  at  one  of  the  downtown 
offices,  or  working  one  of  the  branch  offices? 

The  Witness:  I  work  out  of  Mr.  Race’s  office,  formerly 
Mr.  Saccardi’s  office. 


The  Court:  Any  industrial  accounts  there? 

The  "Witness:  They  do. 

The  Court:  What  do  they  pay? 

The  Witness:  3714  per  cent  on  the  first  year’s  business. 

The  Court:  You  are  entirely  on  commission? 

The  Witness:  That  is  right. 

The  Court:  Do  you  get  a  drawing  account? 

The  Witness:  I  get  2  per  cent  of  all  the  business  in  force 
on  my  debit,  what  we  classify  as  the  ordinary  debit. 

The  Court:  Why  did  you  wait  until  1951  to  suddenly 
make  up  your  mind  to  destroy  these  records  ? 

The  Witness:  Very  simple,  sir:  My  father  died  in  1939, 
at  that  time,  after  a  very  serious  illness,  and  my  mother 
died  in  1943.  At  that  time  I  vacated  the  home,  rented  the 
home  out,  boxed  up  all  my  possessions. 

4S0  The  Court:  And  took  them  with  you? 

The  Witness:  Xo,  sir,  my  possessions  remained 
in  a  room  downstairs  in  the  house,  and  I  rented  413  Upshur 
Street,  X.  W. 

The  Court:  Let  me  see  if  I  get  you  straight.  Your 
mother  died  in  1943? 

The  Witness:  That  is  correct. 

The  Court:  And  you  father  died  shortly - 

The  Witness:  1939. 

The  Court:  And  you  took  all  of  the  records,  after  your 
father’s  death  and  mother’s  death,  for  preservation  of  the 
records. 

The  Witness:  We  lived  in  the  home. 

The  Court:  You  mean  you  lived  in  your  father’s  home? 

The  Witness:  That  is  correct. 

The  Court:  And  you  moved  out,  when? 

The  Witness:  I  was  single. 

The  Court:  You  were  single.  When  were  you  married? 

The  Witness:  I  was  married  in  1945,  sir. 

The  Court:  Then  you  moved  out  of  your  father’s  home? 

The  Witness:  Xo,  sir,  I  moved  out  in  1943  and  went  to 
Cincinnati  during  the  war. 
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The  Court:  Well,  you  left  the  records  in  ’43  in  your 
father’s  home. 

The  Witness :  In  the  basement  of  the  home,  a  room 

481  I  retained. 

The  Court :  Then  you  went  to  Cincinnati? 

The  Witness:  That’s  right. 

The  Court :  Then  you  got  married  in  1945  ? 

The  Witness :  That’s  right. 

The  Court:  So  you  never  really  went  back  home,  as 
home,  since  1943? 

The  Witness:  That  is  correct,  sir. 

The  Court:  So  when  you  got  married  in  1945  you  estab¬ 
lished  a  home  of  your  own  on  Upshur  Street? 

The  Witness:  No,  sir,  we  moved  into  an  apartment,  No. 
One  Hawaii  Avenue. 

The  Court:  You  left  your  records? 

The  Witness :  That  is  correct. 

The  Court:  You  left  this  house  on  Upshur  Street. 

The  Witness:  The  house  was  on  Upshur  Street. 

The  Court:  The  family  home? 

The  Witness :  That  is  right. 

The  Court:  Are  you  still  living  in  the  apartment? 

The  Witness:  No,  sir,  we  have  our  home  in  Wheaton, 
Maryland,  and  I  have  subsequently  sold  the  home  that 
was  on  Upshur  Street. 

The  Court:  Oh,  I  see;  and  in  the  selling  of  the  home  you 

destroved  a  lot  of  records  ? 

•> 

The  Witness:  No,  sir.  When  the  house  was  sold 

482  all  the  boxes  and  things,  and  possessions,  and  all, 
were  removed  around  to  my  friends’  homes.  It 

wasn’t  until  I  moved  out  to  my  own  home  in  Wheaton, 
Maryland,  that  I  was  able  to  bring  my  possessions  all  to¬ 
gether. 

The  Court:  Then  you  went  over  them? 

The  Witness:  Then  went  over  the  records  and  destroved 

w 

them,  that  is  correct. 
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The  Court:  What  other  records  did  you  run  into  with 
reference  to  renovation  of  markets  in  the  District  of  Colum¬ 
bia  that  you  can  recollect  now? 

The  Witness:  I  destroyed  records  on  Golden  Star  Valet 
Shop.  We  remodeled  the  store  front  on  that  building. 

The  Court:  The  place  up  here? 

The  Witness:  On  14th  and  New  York  Avenue,  Your 
Honor;  Jennifer  Market  on  Wisconsin  Avenue.  You  are 
asking  me  to  remember  a  few. 

The  Court :  I  am  asking  you  not  to  remember  a  few,  but 
a  few  of  the  records  that  you  destroyed  at  the  time  you 
destroyed  them. 

The  Witness:  I  destroyed  some  records  on  the  A  &  W 
Hot  Shoppes,  on  the  front  facade  of  the  building,  and  I 
destroyed  all  of  the  construction  records  as  I  did  not  intend 
to  go  back  in  the  construction  business. 

The  Court:  Very  well. 

Bv  Mr.  Margolius: 

4S3  Q.  Mr.  Nachman,  you  have  heard  of  the  name 
Food  Fair,  of  course?  A.  I  have. 

Q.  When  was  it  that  you  first  heard  of  that  name  in  con¬ 
nection  with  the  Square  Deal  Market  Company?  A.  In 
approximately  March  of  1935. 

Q.  And  how  was  that?  A.  I  had  conversations  with  Mr. 
Bernard  Siegel  regarding  the  remodeling  of  the  store  at 
1420,  which  was  then  primarily  a  meat  market,  and  it  was 
the  addition  of  putting  shelving  in  and  breaking  into  what 
we  call  a  combination  grocery  market. 

Q.  There  was  a  discussion  of  some  change  of  name?  A. 
That’s  correct.  Then  the  change  of  name  came  up  during 
the  discussion. 

Q.  Did  there  come  a  time  subsequent  to  that  period  of 
time  that  any  kind  of  a  sign  was  placed  upon  the  premises? 
A.  Are  you  referring  to  March  of  1935? 

Q.  No,  no,  subsequent  to  that — any  time  subsequent  to 
that  time.  A.  There  was  a  sign  that  went  on  the  facade  of 
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1420,  yes. 

Q.  What  kind  of  a  sign  was  that  ?  A.  To  the  best  of  my 
knowledge,  it  was  an  oilcloth  sign,  but  I  had  nothing  to 
do  with  it. 

484  Q.  When  you  say  you  had  nothing  to  do  with  it, 
did  you  make  any  suggestions  about  a  sign?  A.  I 
tried  to  sell  them  a  sign,  a  porcelain  enamel  sign. 

Q.  Did  you  sell  signs?  A.  I  sold  sign  faces. 

Q.  That  is,  porcelain  faces?  A.  That  is  correct — to  the 
Beacon  Sign  Company,  and  to  the  Real  Sign  Company,  and 
other  sign  companies  when  they  were  using  enamel  faces 
on  signs. 

Q.  Mr.  Nachman,  you  have  placed,  in  answer  to  His 
Honor’s  question,  the  time  when  the  remodeling  actually 
started,  as  January,  I  think,  of  ’36.  In  relation  to  that 
date  can  you  give  us,  to  your  best  recollection,  how  long  a 
period  of  time  before  or  after  that  day  that  this  oilcloth 
sign  was  placed  on  the  face  of  1420  Seventh  Street?  A.  I 
can't  give  you  the  exact  time,  but  I  believe  it  was  around 
three  or  four  months  prior  to  that,  because  the  contempla¬ 
tion  was  to  open  up  the  store  on  1420,  and  to  the  best  of 
my  knowledge,  1422  was  not  obtained  until  a  later  date. 

Q.  When  you  did  the  actual  remodeling,  that  was  done 
with  both  stores,  is  that  right?  A.  That  is  correct. 

Q.  There  was  an  order  placed  for  fixtures  through 
4S5  you?  A.  That  is  correct. 

Q.  And  do  you  recall  when  there  was  the  grand 
opening  of  the  new  store  ?  A.  To  the  best  of  my  knowledge, 
and  from  a  paper  that  was  shown  to  me  by  you,  it  was 
in  March,  I  believe — the  paper  showed  March  of  1936. 

Q.  Do  you  recall  this  ad,  Mr.  Nachman?  A.  I  don’t  recall 
the  ad  as  such. 

Q.  Do  you  recall  there  was  an  ad  announcing  an  opening 
sale,  of  the  store  ?  A.  That  is  correct. 

The  Court :  For  the  record,  that  was  exhibit - 

Mr.  Margolius:  That  is  Defendant’s  Exhibit  No.  19,  Your 
Honor. 
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By  Mr.  Margolius: 

Q.  Working  back  from  whatever  date  this  may  have  ap¬ 
peared,  how  long  before  this  date,  or  this  time,  did  you 
install  the  fixtures  about  which  you  are  speaking?  A.  We 
started  to  install  some  of  the  fixtures  in  January  of  1936, 
and  the  reason  for  the  time  there,  to  the  best  of  my  recollec¬ 
tion,  there  was  a  new  floor  necessary  on  1422.  We  were 
replacing  back  bars  equipment  and  other  items  and  we  had 
to  prepare  the  wall  for  this  equipment  which  was  to  be 
hung  on  the  walls. 

Q.  Before  installation  of  this  kind  of  equipment, 
4S6  Mr.  Nachman,  how  long  was  the — not  required,  but 
actually  a  fact,  if  you  recall — the  order  placed  for 
this  equipment?  A.  We  had  a  tentative  order  originally  on 
1420,  which  was  later  stopped  due  to  the  fact  that  they 
were  under  the  impression - 

Q.  Don't  give  that.  You  were  discussing  first,  1420?  A. 
And  then  1422,  that  is  correct. 

Q.  Was  it  a  matter  of  a  couple  of  weeks,  a  month,  or 
what,  from  the  time  you  placed  the  order  until  the  time 
vou  installed  it?  A.  We  generallv  ordered  the  material 
about  45  or  60  days  in  advance  of  the  actual  need. 

The  Court :  When  did  you  say  that  the  order  was  placed? 

The  Witness:  Which  order  are  you  referring  to,  Your 
Honor? 

The  Court :  The  order  for  fixtures. 

The  Witness:  We  started  installing  in  January,  and  to 
the  best  of  my  knowledge,  the  order  for  the  two  stores  was 
placed,  sir,  some  time  in  November,  1930,  for  the  combina¬ 
tion  two  stores. 

The  Court :  What  company  did  you  say  you  were  work¬ 
ing  for? 

The  Witness :  Toledo  Scale  Company  and  Toledo  Porce¬ 
lain  Enamel,  of  2275  Smead  Avenue,  Toledo,  Ohio. 

The  Court:  Was  the  order  a  substantial  order? 

487  The  Witness:  At  that  time  it  was,  sir;  it  ran 
somewhere  around  a  thousand  or  fifteen  hundred 
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dollars.  It  consisted  of  shelving  and  backbar  and  chrome 
hangers  and  other  items  of  like  nature. 

The  Court:  Did  it  involve  the  refrigerator  cases? 

The  Witness :  It  did  not. 

The  Court:  That  was  placed  someplace  else — you  didn’t 
sell  that? 

The  Witness :  I  did  not  sell  it. 

Mr.  Margolius:  That’s  all. 

Cross-examination. 

By  Mr.  Burroughs: 

Q.  Mr.  Nachman,  you  responded  to  the  Court  that  you 
were  working  for  Toledo  Scales  Company?  A.  I  was  work¬ 
ing  for  Toledo  Scale  Company  as  a  commission  salesman, 
yes,  sir. 

Q.  And  what  other  company?  A.  Toledo  Porcelain 
Enamel,  which  is  an  offspring  of  the  company. 

Q.  Were  these  records  that  you  have  described  as  hav¬ 
ing  been  destroyed  by  you,  your  records,  or  were  they  rec¬ 
ords  of  your  employer?  A  They  were  my  records,  sir — 
my  drawings. 

Q.  They  didn’t  belong  to  the  company  for  whom 
488  vou  worked?  A.  No,  we  had  to  send  drawings  to  the 
company  of  the  enamel  sheets  that  we  wanted  manu¬ 
factured.  They  have  to  be  laid  out  and  designed  and  sent 
to  the  company  for  fabrication. 

Q.  How  long  did  you  remain  in  business  after  you  in¬ 
stalled  these  fixtures  at  1420  and  22?  A.  We  went  into  the 
store  front  business,  which  I  remained  in  until  1941,  until 
the  steel  shortage  forced  us  out. 

Q.  I  asked  you  how  long  you  remained  in  the  store  fix¬ 
tures  business  after  you  installed  these  fixtures  at  1420  and 

22  Seventh  Street.  A.  We  never  went  entirelv  out  of  the 

* 

store  fixture  business,  sir. 

Q.  Until  when?  A.  Until  1941. 

Q.  ’41?  A.  That’s  right,  sir. 


29S 


Q.  You  moved  all  of  your  records,  then,  from  your  office 
to  vour  father’s  home?  A.  My  office  was  mv  father’s  home 
at  that  time,  sir. 

Q.  Where  had  you  had  your  office  previously?  A.  My 
father’s  home. 

Q.  You  had  always  operated  from  your  home?  A.  That 
is  correct,  sir. 

4S9  Q.  If  I  understood  your  testimony,  you  left  your 
!  records  in  vour  father’s  home  until  the  house  was 
sold?  A.  That  is  correct,  sir. 

Q.  When  was  the  house  sold?  A.  The  house  was  sold 
in  1946,  sir. 

Q.  You  had  kept  these  records  from  1936,  or  whenever 
it  was,  to  ’46 — ten  years?  A.  They  had  been  down  in  the 
basement  of  the  home,  sir. 

Q.  WTiat  was  the  reason  for  keeping  the  records  that 
long,  Mr.  Xachman?  A.  Xo  reason,  except  that  I  just  have 
them.  T  still  have  some  other  records  of  firms  I  have  been 
in  since  19 — when  I  worked  for  Stainless  Ware,  they  are 
still  in  the  basement. 

Q.  Why  haven’t  you  destroyed  them?  A.  Just  haven’t 
gotten  around  to  doing  it. 

Q.  How  long  had  you  lived  in  your  present  home  before 
vou  destroved  these  records  that  vou  have  been  talking 
about?  A.  Approximately  eight  months  to  a  year. 

Q.  Took  you  eight  months  to  get  around  to  that?  A. 
That’s  right,  sir. 

Q.  WTiat  was  there  about  these  records  that  you  have 
described  that  made  you  recall  that  they  were  Food 
490  Fair  records?  A.  The  association  that  I  previously 
described  with  Mr.  Siegel. 

Q.  Was  the  name  Food  Fair  on  the  plans  in  any  way?  A. 
That  is  right,  sir. 

Q.  WTiere  was  it?  A.  At  the  bottom  of  the  corner  in  the 
lower  right-hand  corner  where  we  always  put  the  name 
of  the  store. 


299 


Q.  You  don’t  put  the  name  of  the  organization  that  is 
doing  business  with  you?  A.  We  put  the  name  of  the  store 
as  a  general  rule,  the  name  of  the  place  in  which  we  are 
doing  the  contract  work. 

Q.  You  do  not  use  the  name  of  the  company  that  is 
responsible  to  you  for  the  paying  of  bills?  A.  Not  on  the 
drawings,  sir. 

Q.  Why?  A.  We  just  didn’t  do  it,  sir. 

Q.  I  understood  that,  but  I  asked  you  why  you  didn’t 
do  it.  A.  We  generally  referred  to  the  job  by  the  name  in 
which  we  were  doing  the  job,  sir. 

Q.  But  the  company  name  was  Square  Deal  Market, 
wasn’t  it?  A.  That’s  who  signed  the  order. 

Q.  But  you  decided  that  you  would  use  the  name 
491  Food  Fair?  A.  I  didn’t  decide,  sir,  they  did. 

Q.  You  decided  that  you  would  put  the  name 
Food  Fair  on  the  plans?  A.  That  was  the  name  of  the 
store,  sir. 

Q.  At  the  time  you  made  up  the  plans,  it  was  known  as 
New  York  Market,  wasn’t  it?  A.  The  store  that  was  in 
the  place? 

Q.  The  one  that  you  were  planning  to  remodel.  A.  It 
was  a  combination  meat  market,  only,  sir,  I  don’t  recall 
whether  New  York  Market  or  not,  sir.  I  knew  the  store 
as  the  Square  Deal  Market  Company. 

Q.  How  often  had  you  been  in  that  store?  A.  I  would 
say  that  I  had  been  in  that  store,  oh,  I  would  approximate, 
once  a  month. 

Q.  For  how  many  months?  A.  Well,  I’d  say  about  a 
vear  or  two. 

Q.  Was  there  any  sign  on  the  outside  of  that  store  or 
on  the  windows,  saying  Square  Deal  Market  Company? 
A.  To  my  knowledge,  the  windows  on  the  second  floor  were 
painted  originally,  “Square  Deal  Market  Company.” 

Q.  Do  you  recall  whether  there  was  any  name  down  on 
the  street  level  saying  what  store  it  was  called?  A.  I  don’t 
recall  that,  sir. 
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Q.  You  don't  know  that  that  store,  although  you 

492  had  been  in  on  an  average  of  twelve  times  in  the 
year,  was  known  as  the  New  York  Market?  A.  The 

New  York  Market  had  no  connection  with  me,  in  as  far  as 
what  I  was  doing  business. 

Q.  I  didn't  ask  you  that,  Mr.  Xachman,  I  asked  you 
whether  or  not  you  knew  from  your  visits  over  a  period  of 
a  year  that  the  store  was  called  New  York  Market.  A.  They 
had  a  store  called  New  York  Market,  and  I  can't  say  for 
sure  it  was  that  store,  sir. 

Q.  But  you  do  remember  very  distinctly  that  there  was 
a  sign  up  there  at  some  time  saying  Food  Fair?  A.  There 
was  a  sign  after  we  had  agreed  and  we  were  talking  about 
remodeling,  they  put  a  sign  up  over  1420,  that  that  was 
going  to  be  the  store,  the  reason  for  it  being  it  was  a  change 
in  type  of  operation. 

Q.  And  the  name,  as  I  understand  it,  the  reason  you 
didn’t  remember  New  York  Market  was  because  the  name 
of  the  store  meant  nothing  to  you,  it  was  the  Square  Deal 
Market  Company  you  were  doing  business  with ?  A.  That’s 
right.  I  had  previously  done  some  work  for  them  on  142S. 

Q.  Yet  when  you  made  up  the  plans,  instead  of  labeling 
them  Square  Deal  Market  Company,  Inc.,  you  labeled  them 
Food  Fair?  A.  That  is  right. 

493  Mr.  Burroughs:  That  is  all. 

501 

Bernard  N.  SiegeL 

having  been  previously  duly  sworn,  resumed  the  wit¬ 
ness  stand  and  was  examined  and  testified  further  as  fol¬ 
lows  : 

Direct  examination  (continued). 

By  Mr.  Margolius: 

Q.  Mr.  Siegel,  I  believe  you  were  relating  a  chronology 
of  the  enlargement  of  the  store,  1420-1422.  Outside  of 
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your  own  store,  named  Food  Fair,  and  outside  of  the  time 
when  this  ad  appeared  in  the  paper,  and  using  March  19, 
1936,  Defendant’s  Exhibt  Xo.  19,  had  you  ever  heard  of  a 
grocery  store,  supermarket,  or  any  other  type  of  retail 
grocery  outlet  known  as  Food  Fair?  A.  Xo,  I  had  not. 

Q.  Had  you  ever  taken  any  trip  to  Baltimore  or  else¬ 
where  wtih  Mr.  Charles  Pisner  prior  to  the  time  that  you 
opened  your  store?  A.  I  don’t  quite  know  what  you  mean 
bv  elsewhere. 

Q.  I  mean,  of  course,  in  connection  with  the  name 

502  Food  Fair.  A.  Xo,  sir,  I  did  not. 

Q.  Subsequent  to  the  opening  of  your  Food  Fair 
on  Seventh  Street,  when  did  you  open  a  second  Food  Fair? 
A.  Second  Food  Fair  was  opened  at  3276  M  Street,  in 
Georgetown. 

Q.  What  year,  sir?  A.  Three  years  after,  approximately. 

Mr.  Margolius :  May  this  be  marked. 

(Photostat,  Washington  Daily  Xews  ad,  6/1/39,  marked 
Defendant’s  Exhibit  Xo.  22  for  identification.) 

By  Mr.  Margolius : 

Q.  I  show  you  Defendant’s  Exhibit  Xo.  22  for  identifica¬ 
tion,  which  is  a  newspaper  facsimile  or  photostat  of  the 
ad  appearing  in  the  Washington  Daily  Xews  on  Thursday, 
June  1st,  1939,  and  ask  you  if  you  can  identify  that  in  con¬ 
nection  with  the  opening  of  that  store.  A.  This  is  the  ad 
for  the  opening  of  that  store. 

Mr.  Burroughs :  What  is  the  date  on  that,  Mr.  Margolius? 

Mr.  Margolius:  That  is  dated  June  1,  1939,  is  that  cor¬ 
rect? 

The  Witness:  That’s  correct.  That’s  what  it  says  on 
there. 

The  Court :  This  exhibit  refers  to  an  ad  for  the  opening 
of  the  store  on  Seventh  Street? 

The  Witness:  Xo,  sir,  this  is  the  store  after  the 

503  store  on  Seventh  Street.  This  refers  to  the  one 
we  put  in  the  Georgetown  market. 
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(Defendant’s  Exhibit  No.  22,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

By  Mr.  Margolius: 

Q.  Between  the  time  of  the  opening  of  your  Seventh 
Street  store  and  the  opening  of  your  store  on  M  Street, 
what  form  of  advertising  did  you  engage  in?  A.  Some 
newspaper  advertising,  and  a  good  deal  of  circular  adver¬ 
tising  or  handbills,  as  we  term  them. 

Q.  And  the  circular  advertising,  how  was  that  done? 
What  I  mean  is,  what  is  the  procedure?  How  many  circu¬ 
lars  would  you  have,  and  how  would  you  distribute  them? 
A.  Circulars  would  be  printed  at  a  print  shop,  and  the  store 
personnel  would  supervise  delivery  into  each  individual 
home  of  these  printed  circulars. 

Q.  And  how  many  would  that  be  weekly  or  m'onthly,  if 
you  are  able  to  say?  A.  I  would  say  between  five  and  ten 
thousand  per  store. 

Q.  Mr.  Siegel,  I  don’t  know  the  exact  date,  but  about 
two  years  ago.  May,  1950,  counsel  for  the  plaintiff  took 
your  deposition,  and  in  that  deposition  there  appears  a 
statement  by  you  that  you  started  using  the  name  Food 

Fair  in  1934,  as  T  recall  your  deposition.  Was  that 
504  in  light  of  your  present  knowledge,  accurate?  A. 

Xo,  it  was  not. 

Q.  Was  it  based  upon  your  best  recollection  at  that  time? 
A.  Yes,  it  was. 

Q.  You  had  no  records  at  that  time,  had  you,  with  re¬ 
spect  to  the  exact  opening  of  your  store?  A.  Xo,  I  did 
not.  I  have  since  gotten  those. 

Q.  Could  you  describe  the  type  of  operation  that  your  ' 
M  Street  store  was,  Mr.  Siegel,  please,  just  very  briefly.  A. 
The  store  that  we  opened  on  M  Street  was  in  the  George¬ 
town  Market,  a  marketing  place  similar  to  the  one  we  op¬ 
erated  in  the  0  Street  market. 

Q.  That  is  the  former  slave’s  quarters  up  there?  A. 
That’s  correct.  It  was  a  general  farmers’  market,  and  gen- 


303 

eral  market  place  for  all  farmers  to  bring  their  products  to 
market  to  sell. 

Q.  You  placed  the  name  Food  Fair  on  that  business?  A. 
Yes,  sir. 

Q.  When  was  the  next  time  that  you  opened  a  store  and 
placed  the  name  Food  Fair  on  it?  A.  The  store  that  was 
opened  after  the  store  in  Georgetown  was  at  12th  and  H 
Street,  X.  E.,  at  the  Northeast  Temple  market,  which  was 
exactly,  again,  the  same  type  and  kind  of  marketing 
505.  place  for  farmers  and  produce,  sidewalk  stands  and 
things  of  that  nature,  as  well. 

The  Court :  Without  trying  to  prove  each  item,  each  in¬ 
dividual  store,  can  it  not  be  stipulated  that  there  were  so 
many  stores  in  this  area  operated  by  defendant,  of  a  similar 
character? 

Mr.  Margolius:  Your  Honor,  I  am  coming  to  another 
point.  In  the  document  we  have  furnished  counsel  for  the 
plaintiff  there  are  several  mistakes.  That  is  what  I  am 
trving  to  give  the  date. 

The  Court:  Mistakes  with  reference  to  what?  Are  they 
material  mistakes,  of  a  substantial  character? 

Mr.  Margolius:  Well,  for  example,  there  does  not  appear 
on  those  documents  the  opening  of  our  Food  Fair  on  M 
Street,  which,  of  course,  by  leaving  it  off,  would  be  against 
us  rather  than  in  our  favor,  and  yet  one  of  those  stores 
should  be  the  M  Street  store,  put  down  under  a  different 
name. 

The  Court :  I  will  be  perfectly  frank  in  saying  this  to  you : 
It  doesn’t  make  too  much  of  a  matter  of  importance  with 
me,  because  I  am  concluding  that  the  basic  controversy 
here  is  between  two  corporations  engaged  in  the  same  type 
of  operating,  using  the  same  name,  and  so,  again,  it  comes 
down  to  first  user,  and  again  it  comes  down  to  identify 
of  use. 

So  that,  therefore,  going  through  the  matter  of 
506  proof  with  respect  to  the  M  Street  store,  or  George¬ 
town  store,  I  will  take  it  as  a  fact  that  the  defendant 
operates,  was  it  twenty  stores? 


304 


Mr.  Margolius:  Xo,  Your  Honor. 

The  Witness:  Twelve  stores. 

The  Court :  In  this  metropolitan  area. 

The  Witness:  At  this  time,  sir. 

The  Court:  At  this  time. 

So,  therefore,  you  may  offer  that  evidence  by  stipula¬ 
tion.  I  don’t  presume  there  will  be  any  objection. 

Mr.  Margolius:  I  assume  not.  Is  there,  Mr.  Burroughs, 
any  objection  to  what  His  Honor  wants  to  have  us  stipu¬ 
late? 

Mr.  Burroughs:  Xo,  Your  Honor. 

Mr.  Margolius:  May  I  have  these  marked  as  one  batch. 

(Copies,  specimens  of  newspaper  advertisements,  marked 
Defendant’s  Exhibit  Xo.  23  for  identification.) 

The  Court:  And  I  will  assume  further,  gentlemen,  that 
the  defendants  have,  to  the  best  of  their  ability,  that  is 
commensurate  with  their  earnings  and  their  ability  in  that 
respect,  advertised  their  business  through  the  ordinary 
media  that  are  available  for  such  advertising,  particularly 
newspaper  advertising. 

Mr.  Margolius:  And  I  am  introducing  these  for  the  rec¬ 
ord  as  specimen  ads. 

507  Your  Honor,  and  gentlemen  for  the  plaintiff,  De¬ 
fendant’s  Exhibit  Xo.  23:  These  are  photostats  of 
advertising  up  to  a  certain  date,  and  I  want  to  introduce 
this  as  an  exhibit  as  specimen  ads  for  that  period. 

The  Court:  They  are  offered  for  the  purpose  indicated 
in  order  to  show  use  and  consistency  of  use? 

Mr.  Margolius:  That  is  right,  sir,  and  widespread  ac¬ 
ceptance. 

(Defendant’s  Exhibit  Xo.  23,  heretofore  marked  for  iden¬ 
tification,  was  received  in  evidence.) 

Mr.  Margolius:  Defendant’s  Exhibit  Xo.  24  constitutes 
tear  sheets  of  advertising  in  subsequent  years,  if  the  Court 
please. 

(Four  folders  containing  newspaper  ad  “tear  sheets” 
1948- ’51,  was  marked  Defendant’s  Exhibit  No.  24  and  re¬ 
ceived  in  evidence.) 
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By  Mr.  Margolius : 

Q.  One  further  thing,  Mr.  Siegel:  How  many  customers 
do  your  stores  serve,  if  you  are  able  to  say,  a  week,  at 
the  present  time?  A.  Average  customer  account  is  ap¬ 
proximately  90,000  per  week. 

Q.  Mr.  Siegel,  when  you  opened  your  Food  Fair  store 
on  M  Street  in  Georgetown  on  the  date  that  you  have  given, 
did  you  have  any  visit  from  any  person  connected 

508  with  the  plaintiff  company?  A.  Yes,  I  did — a  Mr. 
Ben  Klein,  who  told  me  that  he  was  the  representa¬ 
tive  from  Baltimore  of  the  Food  Fair  operating  over  there, 
and  was  its  operating  manager  for  the  City  of  Baltimore. 

Q.  What  was  the  purpose  of  that  visit,  Mr.  Siegel?  A. 
He  came  over  and - 

Q.  When  was  it  in  relation  to  the  opening  of  the  store? 
A.  Perhaps  the  same  week,  sir. 

Q.  What  was  the  purpose  of  that  visit,  as  related  with 
him?  A.  He  told  me  he  had  come  over  to  see  the  store, 
premises,  and  also  the  fact  that  they  may  have  wanted  that 
particular  location  for  themselves. 

The  Court:  When  was  this? 

The  Witness :  Approximately  same  week  that  that  store 
opened. 

The  Court:  Is  that  ’39? 

Mr.  Margolius:  ’39. 

By  Mr.  Margolius: 

Q.  Did  you  take  him  over  to  visit  the  store?  A.  I  met 
him  in  the  store,  and  he  introduced  himself  to  me.  I  didn’t 
know  the  gentleman  at  all  prior  to  that.  And  I  escorted 
him  around  the  premises,  showed  him  around 

509  the  store,  and  had  occasion  to  take  him  down  in  a 
sub-basement  there,  because  it  was  a  unique  or  un¬ 
usual  thing,  because  there  were  slave  quarters  still  in 
existence  there,  and  some  semblance  of  an  auction  block. 
And  it  was  in  itself  unique. 
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Q.  That  store  had  a  very  obvious  sign,  apparently — 
visible  sign,  “Food  Fair,”  on  it?  A.  Yes,  sir.  He  and  I 
went  to  lunch - 

The  Court:  Well - 

The  Witness :  Sorry,  sir. 

By  Mr.  Margolius: 

Q.  Mr.  Siegel,  when  did  you  first  learn  that  there  was 
another  store  in  some  other  area  under  the  name  Food 
Fair?  A.  At  the  time  that  we  received  a  letter  from  the 
Union  Premier  Stores. 

The  Court:  Are  you  talking  about  the  ’36  letter? 

The  Witness:  Yes,  sir. 

The  Court:  1936? 

The  Witness:  Yes. 

Mr.  Margolius:  I  don’t  know  what  number  it  is,  but  that 
is  the  letter  of  1936. 

By  Mr.  Margolius: 

Q.  That  letter  was  answered,  is  that  right?  A.  That’s 
correct. 

510  Q.  As  indicated  by  the  exhibits?  A.  That’s  cor¬ 
rect. 

Q.  Subsequent  to  that  time  has  any  statement  been  made 
to  you  by  any  representative  or  any  party  representing 
himself  to  be  a  representative  of  the  plaintiff  company 
prior  to  the  filing  of  this  suit  with  respect  to  your  right 
to  the  use  of  that  name  in  the  District  of  Columbia?  A. 
There  has  been  no  discussion  on  it,  sir. 

The  Court :  When  Mr.  Klein  came  over  to  visit  you  from 
Baltimore,  to  see  what  you  were  doing  in  Georgetown,  in 
1939,  you  having  in  mind  that  he  was  a  representative  of 
the  same  organization  that  had  written  vou  this  letter  in 
1936  suggesting  that  the  use  of  the  name  Food  Fair  was 
theirs  and  not  yours,  why  didn’t  you  say  to  him  that  “this 
is  a  rather  strange  visit,  because  instead  of  being  friendly, 
I  thought  you  might  possibly  be  hostile,  that  you  might  be 
over  here,”  to  use  a  vulgarism,  “casing  the  job.” 
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The  Witness:  The  meeting  was  anything  but  hostile, 
Your  Honor. 

The  Court:  You  have  testified  as  to  the  nature  and 
character  of  the  meeting,  and  the  fact  that  everything  was 
very  friendly,  and  even  had  lunch  together.  I  stopped  you 
when  you  wanted  to  give  the  details  of  the  lunch. 

Now  my  question  is,  didn’t  you  think  it  rather  strange 
to  have  this  representative  of  the  plaintiff,  who  had 

511  cautioned  you  in  1936  not  to  use  the  name,  didn’t 
you  think  it  strange  to  have  this  representative  of 

the  plaintiff  come  over  and  visit  with  you  on  such  a  friendly 
basis? 

The  Witness :  The  letter  addressed  to  us  was  from  their 
offices  and  was  signed  by  an  officer  of  their  company.  Mr. 
Klein  did  not  claim  to  have  been  an  officer  of  the  company. 
I  haven’t  any  idea  whether  he  ever  was,  or  is,  even  at  this 
time,  sir. 

Mr.  Margolius:  He  is  managing  operator  for  the  Balti¬ 
more  area. 

By  Mr.  Margolius : 

Q.  At  that  time,  Mr.  Siegel,  there  wasn’t  any  question 
in  your  mind  with  respect  to  any  controversy,  was  there? 
A.  No,  it  wasn’t  in  my  mind  at  all. 

Mr.  Burroughs :  I  object  and  move  that  that  be  stricken. 
By  Mr.  Margolius : 

Q.  Mr.  Siegel,  in  connection  with  the  operation  of  food 
supermarkets,  what  relationship  do  you  maintain  with  op¬ 
erators  of  other  stores  and  competitors,  and  so  forth?  Is 
it  one  of  friendship  or  hostility?  A.  No,  it’s  one  of  friend¬ 
ship. 

Q.  And  the  Supermarket  Institute,  as  a  matter  of  fact, 
what  does  that  promote? 

The  Court:  It  promotes  supermarkets. 

Mr.  Margolius:  Exchange  of  ideas. 

512  The  Court:  They  all  get  together,  the  same  as 
lawyers  in  the  Bar  Association. 

Mr.  Margolius:  You  may  examine. 
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Cross-examination. 

Mr.  Burroughs: 

Q.  Mr.  Siegel,  how  old  were  you  when  you  went  to  work 
for  your  brother-in-law,  Charles  Pisner?  A.  Eighteen, 
sir. 

Q.  And  what  year  was  that?  A.  192S. 

Q.  At  that  time  you  had  no  interest  in  the  business,  did 
you?  A.  Not  in  1928,  no,  sir. 

Q.  When  did  you  acquire  an  interest  in  the  business? 
A.  In  1932. 

Q.  From  the  time  you  went  to  work  for  Mr.  Pisner  until 
’32,  he  was  the  sole  owner  of  the  business?  A.  Yes,  he  was. 

Q.  Did  you  go  to  work  for  him  prior  to  the  time  that 
Mr.  Cohen  went  with  him,  or  subsequent?  A.  Mr.  Cohen 
had  already  been  employed  when  I  came. 

Q.  In  1932  did  you  acquire  an  interest  in  the  business? 
A.  Yes,  I  did. 

The  Court:  Mr.  Burroughs,  we  have  passed  the  usual 
time.  We  will  reconvene  at  twenty-five  minutes  to 
513  twelve.  I  assume  we  will  finish  before  the  noon 
recess? 

Mr.  Margolius:  We  hope  to.  Your  Honor. 

Mr.  Burroughs:  I  think  so. 

(Short  recess.) 

By  Mr.  Burroughs: 

Q.  Mr.  Siegel,  when  you  acquired  your  interest  in  Square 
Deal  Market  Company  in  1932,  how  much  of  an  interest 
did  you  acquire?  A.  In  1932,  five  per  cent  interest. 

Q.  How  did  you  acquire  it?  Was  it  given  to  you?  Did 
you  purchase  it?  A.  It  was  given  to  me  in  lieu  of  services. 

Q.  By  Mr.  Pisner?  A.  By  Mr.  Pisner. 

The  Court :  I  take  it  that  this  is  by  way  of  reference  to 
the  impeachment  of  Mr.  Pisner  by  the  witnesses? 

Mr.  Burroughs:  Yes,  Your  Honor. 


The  Court:  I  said  “ impeachment.’ 9  I  want  the  record 
to  indicate  I  don’t  necessarily  say  he  was  impeached — the 
attempted  impeachment,  let’s  put  it  that  way. 

By  Mr.  Burroughs: 

Q.  Did  there  come  a  time  when  you  acquired  an  addi¬ 
tional  interest  in  the  business?  A.  Yes,  there  did. 

514  Q.  When  was  that?  A.  In  1934,  sir. 

Q.  And  how  much  of  an  interest  did  you  acquire 
at  that  time?  A.  An  additional  10  per  cent  interest. 

Q.  Did  vou  acquire  anv  additional  interest  thereafter? 
A.  Yes,  I  did. 

Q.  When?  A.  In  1942. 

Q.  So  from  1932  until  1942  you  had  a  15  per  cent  in¬ 
terest?  A.  That’s  correct,  sir. 

Q.  Did  you  pay  for  the  10  per  cent  interest,  or  was 
that  given  you?  A.  Xo,  I  paid  for  that. 

Q.  How  much  did  you  pay  for  that?  A.  How  much  did 
I  pay  for  it? 

Q.  Yes.  A.  To  the  best  of  my  recollection,  about  $1,800, 
sir. 

Q.  What  was  Mr.  Pisner’s  function  in  this  company  from 
the  time  that  you  went  to  work  for  him,  until  1942,  when 
you  bought  him  out?  A.  Mr.  Pisner  was  primarily  the 
meat  buyer. 

Q.  Did  he  do  anything  else  but  that?  A.  Yes,  he 
did. 

515  Q.  What  else  did  he  do?  A.  He  assisted  me  in 
store  locations,  in  the  purchase  of  equipment,  vari¬ 
ous  other  duties  that  are  pretty  hard  to  define  at  this 
time. 

Q.  When  you  said  that  “We  had  extensive  plans  to  re¬ 
model  1420,”  whom  did  vou  have  reference  to  when  vou 

V  •» 

used  the  term  “we”?  A.  The  corporation,  sir. 

Q.  Who  in  the  corporation?  A.  The  operating  corpo¬ 
ration. 

Q.  You  know  who  I  am  talking  about.  Who  was  in  the 
corporation?  A.  Oh,  Mr.  Cohen,  Mr.  Pisner,  and  myself. 
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Q.  So  when  you  said  “we”,  you  meant  all  three  of  you? 
A.  That’s  correct,  sir. 

Q.  And  you  consulted  with  Mr.  Pisner  about  these  ex¬ 
tensive  remodeling  plans?  A.  Correct,  sir. 

Q.  Did  you  discuss  with  Mr.  Pisner  the  change  of  the 
name  from  New  York  Market  to  Food  Fair?  A.  Yes, 
sir. 

Q.  And  he  concurred  in  that,  did  he?  A.  Yes,  sir. 

Q.  What  was  wrong  with  the  name,  New  York  Market? 
A.  I  don’t  quite  understand  what  you  mean,  what  was 
wrong. 

516  Q.  Why  did  you  want  to  change  it  from  New  York 
Market  to  something  else?  A.  It  was  the  general 

habit  in  that  particular  location  to  fix  a  name  that  sounded 
like  it  was  appealing  to  the  general  public,  and  with  that 
in  mind,  we  had  three  stores  within  a  one-block  radius  all 
under  different  names. 

The  stores — the  store,  rather,  in  the  same  block,  at  1428, 
Seventh  Street  address,  its  name  had  changed  on  three 
different  occasions.  And  the  reason,  particularly,  for  that, 
as  I  say  again,  was  general  appeal  rather  than  anything 
else. 

Q.  You  didn’t  feel  that  the  consistent  use  of  a  name 
then  had  any  value,  did  you?  A.  At  that  particular  time? 

Q.  Yes.  A.  I  don’t  know  whether  we  placed  any  special 
emphasis  on  it  or  not  at  that  time. 

Q.  How  long  had  you  used  the  name  New  York  Market 
at  1420?  A.  For  approximately  three  years  prior. 

Q.  You  did  not  think  that  that  had  acquired  any  value? 
A.  Perhaps  some. 

Q.  But  you  thought  it  was  desirable  to  change  it?  A. 
Yes,  sir. 

Q.  You  have  told  us  that  you  adopted  the  name 

517  “Fair”  because  you  thought  that  it  was  particu¬ 
larly  appropriate  for  the  neighborhood  in  which 

your  store  was  operating.  A.  That’s  correct,  sir. 

Q.  I  think  you  said  it  was  because  it  had  a  sort  of  a 
carnival  atmosphere.  A.  That’s  correct,  sir. 
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Q.  Because  of  the  sidewalk  displays,  and  so  on?  A. 
Correct,  sir. 

Q.  Did  you  have  a  similar  atmosphere  in  any  of  your 
other  locations?  A.  We  did  in  the  Georgetown  location, 
yes,  sir,  when  we  opened  there. 

Q.  Any  other  place?  A.  In  the  12th  and  H  Street,  loca¬ 
tion,  when  we  opened  there. 

Q.  Any  other  place?  A.  Not  generally,  with  the  except¬ 
ion  of  those  two  stores  that  were  in  direct  competition 
within  the  same  block  which  were  under  our  ownership  and 
control. 

Q.  With  respect  to  this  rumour  that  you  heard  that  the 
American  Stores  were  going  to  vacate  1422  in  early  ’34, 
and  you  went  to  the  National  Savings  and  Trust  Company, 
and  they  refused  to  discuss  the  matter  with  you  until  they 
were  formally  advised  by  the  American  that  they  were 
going  to  vacate,  did  you  undertake  to  get  the  American 
Stores  people  to  confirm  the  rumour?  A.  Did  I  undertake 
to  get  them  to  confirm  the  rumour? 

518  Q.  Yes.  A.  No,  sir,  except  with  their  employees  in 
the  store  at  the  time. 

Q.  They  had  no  authority?  A.  They  had  no  authority 
to  speak  for  the  company,  no,  sir. 

Q.  You  said  that  you  continued  to  negotiate  with  the 
National  Savings  and  Trust  Company  for  the  lease  on 
1422,  although  they  told  you  that  they  couldn’t  discuss  it 
with  you  until  they  got  formal  notice.  A.  That’s  correct. 

Q.  What  did  you  negotiate  with  them  about?  A.  We 
talked  with  them  at  great  length  about  remodeling  of  the 
premises  1420,  and  after  we  had  decided  we  were  going  to 
remodel  premises  1420,  we  had  discussions  with  them  about 
that  particular  phase  of  the  remodeling,  certain  things  that 
we  expected  them  to  do,  or  expected  of  them. 

And  it  was  during  those  general  conversations  when 
they  said  that  they  couldn’t  talk  definitely  about  the  prem¬ 
ises  1422  until  thev  had  formal  notice. 

Q.  So  actually  you  didn’t  negotiate  for  1422  until  after 
the  National  Savings  and  Trust  Company  got  their  formal 
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notice?  A.  I  can't  say  negotiate,  because  we  had  definite 
discussions  about  it,  and  thev  had  gone  so  far  as  to 

519  promise  us  first  refusal,  because  the  American  Stores 
also  had  an  option  for  renewal  in  their  lease. 

Q.  Now,  Mr.  Siegel,  I  think  you  told  us  yesterday  that 
you  did  not  know  what  wording  was  on  this  oilcloth  sign. 
A.  Not  in  its  exact  phraseology,  no,  sir. 

Q.  Can  you  give  us  substantially  what  was  on  the  sign? 
A.  “Watch  for  the  opening  here  of  a  new  Food  Fair  hand¬ 
ling  full  and  complete  line  of  fancy  and  staple  groceries,” 
which  might  be  the  ordinary  announcement  of  a  new,  re¬ 
deled  store,  or  removal  of  a  bay  window,  or  the  erection 
of  a  brand  new  door.  Any  of  these  things  attracted  at¬ 
tention  in  those  particular  area. 

Q.  You  think  it  might  have  been,  “Watch  for  the  Open¬ 
ing  of  the  New  Food  Fair”?  A.  It  may  have  been  pos¬ 
sible. 

Q.  But  you  don’t  recall?  A.  I  don’t  recall  exactly. 

Q.  You  do  know,  however,  that  the  words  “Food  Fair” 
were  on  the  sign?  A.  Yes,  sir. 

Q.  Is  your  recollection  of  events  in  1935  and  ’36  any 
better  todav  than  it  was  in  Mav  of  1950  when  vou  gave 
your  deposition?  A.  Yes,  sir,  it  is. 

Q.  And  what  has  transpired  to  refresh  your  recol- 

520  lection?  A.  Quite  a  few  things  have  transpired. 
First,  the  records  of  the  National  Savings  and 

Trust  Company. 

Q.  You  mean  those  records  which  vou  have  introduced 
as  your  Exhibits  15,  16,  and  17?  A.  I  couldn’t  tell  you  as 
to  the  numbers,  but  if  those  are  the  ones  that  have  refer¬ 
ence  to  the  letters  from  the  National  Savings  and  Trust 
Company’s  files,  those  are  the  ones  I  mean. 

Q.  What  else?  A.  Their  complete  file  on  the  premises 
1420  and  22,  which  belonged  to  one  estate.  They  have  a 
complete  record  of  the  file,  having  to  do  with  those  two 
store  locations. 

Q.  What  is  in  that  file  that  makes  your  memory  any  bet¬ 
ter  today  than  it  was  in  May  of  1950?  A.  There’s  a  general 


running  record  of  correspondence  dating  back  perhaps  as 
far  as  1930,  up  to  pretty  much  the  present  time,  I’d  say, 
within  the  last  four  or  five  months,  and  it  brings  back  a 
good  deal  of  recollection  that  I  wouldn’t  ordinarily  have 
had  several  years  ago.  That  is  one  phase  of  it. 

The  other  is  the  photostatic  copies  of  newspaper  ads 
that  were  running  from  time  to  time,  a  general  refreshing 
of  memory  by  conversations  with  various  people  that  we 
run  into  from  time  to  time.  I’d  remember  some 

521  event  connected,  and  that  brings  on  another  recol¬ 
lection,  perhaps,  about  events  as  they  happened. 

Q.  This  suit  had  been  filed  in  early  1948,  hadn’t  it?  A. 
Yes,  sir. 

Q.  And  two  years  had  elapsed  after  the  filing  of  the  suit 
and  before  we  took  your  deposition?  A.  Correct,  sir. 

Q.  You  had  not  looked  for  any  records  to  refresh  your 
recollection?  A.  When  vou  sav  anv,  I’d  sav  I  mav  have 
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looked  for  some.  I  don’t  think  we  looked  for  a  complete 
record. 

Q.  Did  you  find  any  when  you  looked  before  you  gave 
your  deposition?  A.  We  found  some,  perhaps. 

Q.  At  that  deposition  I  asked  you  this  question,  page  9: 

“You  then,  in  1935,  I  take  it,  took  the  lease  on  1422 
Seventh  Street.”  Answer:  “That  is  correct,  sir.” 

Question:  “Could  you  fix  the  time  for  us  in  1935 — fix  the 
time  in  ’35  for  us?”  Answer:  “We  carried  on  nego¬ 
tiations  through  the  latter  part  of  1934,  and  the  early  part 
of  ’35,  and  the  lease  was  finally  signed  in  December  of 
1935.” 

522  Was  that  a  correct  statement,  or  not?  A.  That’s 
correct. 

Q.  You  were  negotiating  for  1422  in  1934?  A.  When  I 
say  negotiating,  it  was  as  I  have  explained  it  to  you  about 
negotiations — in  general  conversation  with  the  National 
Savings  and  Trust  Company  folks  at  the  time. 

Q.  When  did  you  first  learn  that  the  American  Stores 
might  move?  A.  In  the  latter  part  of  34. 
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Q.  Question:  “What  was  1420  called  at  that  time?”  An¬ 
swer:  “At  that  time  it  was  called  the  New  Food  Fair.” 

Question:  “I  mean  to  say  prior  to  1935  when  you  en¬ 
larged  over  into  1422.”  Answer:  “For  approximately  a 
year  prior  to  1935  it  was  known  as  the  New  Food  Fair. 
Prior  to  that  it  was  known  as  the  New  York  Market.” 

Question :  “Would  you  mind  repeating  that  again,  please, 
sir?”  Answer:  “For  approximately  a  year  prior  to  1935 
it  was  known  as  the  New  Food  Fair.” 

Now,  that  is  incorrect,  is  that  right?  A.  That  is  incor¬ 
rect,  in  so  far  as  prior  to  1935.  For  approximately  a  year 
prior  to  1935,  the  signing  of  the  lease  in  December  of  1935, 
we  had  called  that  store,  to  the  best  of  my  recollection,  New 
Food  Fair. 

Q.  How  long  before  you  signed  the  lease  did  you 
523  call  it  the  New  Food  Fair?  A.  In  reconstructing 
events  at  that  time,  I  find  it  to  be  only  six  or  eight 
months,  rather  than  a  year. 

Q.  You  are  as  positive  that  it  was  six  or  eight  months 
before  December,  ’35,  as  you  are  in  May  of  1950  that  it  was 
a  vear,  are  vou?  A.  I  haven't  recounted  to  vou  the  events. 

Q.  I  say  you  are  today  as  positive,  now,  that  it  was  five 
or  six  months  before  the  end  of  ’35  as  you  were  in  May 
of  1950  that  it  was  one  year  prior?  A.  Yes,  sir. 

Mr.  Danzansky:  Did  you  understand  that  question,  be¬ 
cause  I  didn’t. 

The  Court:  We  are  not  concerned,  are  we,  with  your 
understanding?  If  he  understood  it,  he  has  answered  it. 
I  don't  sav  that  facetiouslv,  Mr.  Danzanskv. 

Mr.  Danzansky:  I  didn’t  mean  to  interrupt,  either. 

By  Mr.  Burroughs: 

Q.  When  you  say  that  you  called  it  the  New  Food  Fair 
for  six  months  prior  to  December  of  1935,  do  you  mean 
to  say  by  that  that  you  called  it  New  Food  Fair  because 
you  had  the  sign  up  there,  “Watch  for  the  Opening  of  the 
New  Food  Fair”?  A.  Very  possible. 


315 


Q.  You  changed  the  name,  then,  subsequently, 

524  didn’t  you?  A.  Changed  the  name  when? 

Q.  Subsequent  to  1935?  A.  Yes,  we  did. 

Q.  When?  A.  About  1937,  sir. 

Q.  What  did  you  change  it  to?  A.  Food  Fair. 

Q.  Why  did  you  change  it?  A.  Why  did  we  change  it? 
Q.  Yes.  A.  It’s  possible  it  lent  itself  to  a  little  easier 
advertising.  I  don’t  recall  any  particular  reason  as  to 
why  we  did  change  it. 

Q.  Mr.  Siegel,  when  did  you  get  these  letters  and  see 
the  file  which  you  say  now  served  to  refresh  your  recol¬ 
lection  as  to  events?  A.  In  Januarv  of  this  vear. 

¥  •> 

Q.  January  of  1952?  A.  That’s  correct,  sir. 

Q.  Did  you  participate  in  the  preparation  of  the  answers 
to  the  interrogatories  which  were  propounded  to  you  in 
this  case?  A.  Did  I  participate? 

525  Q.  Did  you  help  to  make  them  up?  A.  I  don’t 
honestlv  believe  I  did.  I  mav  have,  sir.  I  mav  have. 
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Q.  Who  did?  A.  I  think  perhaps  Mr.  Cohen,  Mr.  Irvin 
Siegel,  and  myself. 

Q.  You  think  perhaps  the  three  of  you  did?  A.  Perhaps. 
Q.  That  was  done  rather  recently,  wasn’t  it?  A.  1951,  I 
believe  it  was. 

Q.  You  know  as  a  matter  of  fact,  they  were  just  handed 
to  us  quite  recently?  A.  I  don’t  know  that  as  a  fact,  no,  sir. 
Mr.  Margolius:  I  gave  them  to  counsel,  perhaps,  recently. 
Mr.  Burroughs:  You  mean  you  had  them  in  your  posses¬ 
sion? 

Mr.  Margolius:  Yes. 

Mr.  Burroughs:  When  were  they  prepared? 

Mr.  Margolius:  They  were  prepared — ask - 

The  Court :  I  will  take  it  that  they  were  prepared  shortly 

before  thev  were  filed. 

¥ 

Mr.  Burroughs:  I  would  assume  so. 

Mr.  Margolius :  No  answers  have  ever  been  filed  to  their 
interrogatories,  Your  Honor. 

The  Court:  Of  course,  I  am  not  familiar  with  the  file 
as  you  gentlemen  are.  There  are  answers  to  some 

526  interrogatories  there. 
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Mr.  Margolius:  I  don’t  know  what  Your  Honor  has  in 
mind. 

The  Court:  I  have  in  mind  that  there  were  interroga¬ 
tories  and  answers  filed,  because  we  had  quite  a  discussion 
about  them. 

Mr.  Margolius:  That  is  the  interrogatories  filed,  to  the 
plaintiff.  He  is  talking  about  the  interrogatories  filed  on 
the  defendant. 

Mr.  Burroughs:  To  which  he  gave  us  answers. 

Mr.  Margolius:  I  told  Mr.  Euwer  that  we  would  have 
difficulty  putting  the  figures  together;  it  would  take  some 
time. 

Mr.  Burroughs:  You  admit  that  it  was  just  recently? 

Mr.  Margolius:  I  won’t  sav  last  week. 

The  Court:  There  was  a  paper  filed  in  the  nature  of 
general  summary,  as  I  recollect  the  file,  without  looking 
at  it,  that  presumed  to  sum  up  the  information  that  was 
asked  specifically  in  the  interrogatories. 

Mr.  Burroughs:  That  is  Exhibit  31,  Your  Honor. 

Mr.  Margolius :  That  is  an  exhibit  they  introduced,  but 
they  weren’t  filed,  in  answer  to  Your  Honor’s  statement. 

The  Court:  Was  the  information  sought  given  in  anv 
fashion  ? 

Mr.  Margolius:  Yes. 

527  By  Mr.  Burroughs: 

Q.  Mr.  Siegel,  at  the  time  you  and  others  prepared 
the  answers  to  these  interrogatories,  had  you  seen  corre¬ 
spondence  with  the  Xational  Savings  and  Trust  Company? 
A.  Xo,  sir,  I  had  not. 

Q.  You  say  that  you  got  that  in  January  of  this  year? 
A.  That’s  correct,  sir. 

Q.  These  interrogatories,  as  I  understand  it,  the  answers 
to  them,  were  only  prepared  recently?  A.  When,  say, 
recently  ? 

Q.  I  mean  within  the  last  month  ?  A.  Xo,  they  were  not 
prepared  within  the  last  month. 
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Q.  In  the  answer  to  the  interrogatories,  you  were  asked 
to  give  the  address  of  your  stores  in  1934  and  the  amount 
of  business  that  was  done,  and  the  name  of  the  store,  and 
in  this  Exhibit  31  you  give  branch  store  No.  6, 1420  Seventh 
Street,  N.  W.,  trade  name,  New  York  Market,  and  New 
Food  Fair,  fiscal  year  ending  August  31,  1934.  A.  That’s 
correct. 

Q.  Is  that  a  correct  answer?  A.  That  was  in  the  paper 
that  you  have  there. 

Q.  I  didn’t  ask  you  that,  because  I  am  reading  from  the 
paper;  it  is  assumed  it  is  there.  I  asked  you  if  that  answer 
is  correct. 

Q.  Now,  it  is  not,  since  I  have  refreshed  my 
52S  memory  on  these  other  accounts. 

The  Court :  I  might  say,  parenthetically,  I  am  not 
overly-impressed  by  interrogatories,  anyway,  because 
while  the  purpose  is  discovery,  it’s  just  like  Montgomery 
being  asked  during  the  war  by  the  enemy,  “What  is  the 
disposition  of  your  forces,  how  much  cavalry  tanks  have 
you  got,  when  do  you  expect  to  attack?” 

Of  course,  if  he  is  compelled  to  give  the  answer,  the  an¬ 
swer  is  words,  and  words  are  used  generally  for  the  pur¬ 
poses  of  concealment  in  that  type  of  inquiry:  interroga¬ 
tories,  despite  the  stress  that  is  laid  upon  them  by  courts 
and  judges.  You  are  dealing  in  camera  obscura. 

Mr.  Burroughs:  What  I  am  trying  to  do,  if  the  Court 
please,  is  test  this  witness’  credibility. 

The  Court:  I  understand.  But  I  am  onlv  saving  gen- 
erally  and  specifically  that  I  am  not  laying  too  much  atten¬ 
tion  to  insignificances  of  differences  between  what  is  testi¬ 
fied  viva  voce  and  what  is  in  an  interrogatory,  unless  it  is 
something  substantial. 

I  am  not  addressing  myself  to  your  particular  topic  at 
the  moment.  I  am  making  a  general  observation. 

Mr.  Burroughs:  I  wasn’t  undertaking  to  hold  him  ac¬ 
countable  for  those  figures;  I  simply  wanted  to  show,  if  I 
could,  that  he  was  positive  when  we  took  his  deposition  in 
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1950  that  this  sign  was  up  there  in  ’34,  and  in  con- 

529  sidering  the  answer  to  his  interrogatories,  he  says 
the  same  thing.  Now  he  changes  it  to  say  that  his 

recollection  has  been  refreshed,  and  it  is  ’35. 

By  Mr.  Burroughs: 

Q.  Mr.  Siegel,  when  did  your  brother,  Irvin  Siegel,  come 
to  work  for  Square  Deal  Market?  A.  In  1941. 

Q.  Where  had  he  been  in  business  prior  to  1941?  A. 
In  Miami,  Florida. 

Q.  What  type  of  business  was  he  in?  A.  In  the  chain 
store  and  grocery  store  business. 

Q.  There  was  a  chain  of  grocery  stores  in  Florida  known 
as  Table  Supply  Stores,  was  there  not?  A.  Yes,  there  was. 

Q.  And  you  used  the  name  Table  Supply,  extensively, 
didn’t  you?  A.  Yes,  we  did. 

Q.  How  did  you  apply  that  name? 

Mr.  Margolius:  I  object;  I  don’t  think  it  is  material. 
The  Court:  Well,  it  might  be. 

Mr.  Burroughs :  There  is  authority  for  the  fact - 

The  Court:  You  may.  Mr.  Margolius  well  knows  the  au¬ 
thority  on  the  criminal  side  of  the  court  in  those  cases 
that  have  evidence  introduced  with  reference  to  schemes, 
and  plans — again  by  way  of  analogy.  I  will  permit 

530  the  question  to  be  answered. 

By  Mr.  Burroughs : 

Q.  How  did  you  acquire  the  name  Table  Supply  Stores, 
Mr.  Siegel?  A.  I  don’t  know  whether  or  not  it  was  ac- 
quired,  or  whether  we  used  it  at  any  particular  time.  It  is 
possible  that  we  may  have  had  it  suggested  to  us  by  my 
brother  Irvin  at  one  of  his  visits  here.  It  mav  have  been 
suggested  to  me  in  one  of  mv  visits  to  him.  I  don’t  know 
exactly  how  it  came  into  being,  sir. 

Q.  In  1935  eight  stores,  according  to  your  interroga¬ 
tories,  on  your  answers  to  the  interrogatories,  all  had  dif¬ 
ferent  names,  except  the  one.  A.  1935,  say? 


Q.  Yes.  In  ’36  you  had  seven  stores,  only  one  named 
New  Food  Fair,  is  that  right?  A.  1937,  yes,  sir — ’36. 

Q.  In  ’37  you  had  twelve  stores,  twice  as  many  as  you 
had  in  ’36.  A.  That’s  right. 

Q.  But  you  only  used  the  one  New  Food  Fair?  A.  That’s 
right,  sir. 

Q.  And  that  same  thing  was  true  throughout  the  years 
’36,  ’37,  ’38,  ’39  until  1940,  when  you  opened  three  addi¬ 
tional  stores  under  the  name  Food  Fair  Supermar- 

531  ket.  A.  That  statement  is  not  a  fact. 

Q.  Then  the  answer  to  these  interrogatories  is 

incorrect 

The  Court:  I  thought  you  testified  you  opened  the 
Georgetown  store  in  1939  as  Food  Fair? 

The  Witness :  1939.  If  I  may  explain  discrepancies - 

The  Court :  No. 

Bv  Mr.  Burroughs: 

Q.  Now,  Mr.  Siegel,  how  long  had  you  had  the  store  at 
1320  Good  Hope  Road?  A.  How  long  did  we  have  it? 

Q.  How  long  had  you  had  it  before  its  name  became 
Food  Fair?  A.  It  may  have  been  for  several  months. 

Q.  What  name  did  you  operate  it  under  then?  A.  Table 
Supply. 

Q.  When  you  acquired  it  and  put  the  name  Table  Supply 
on  it,  did  you  then  put  up  a  sign,  “The  name  of  this  store 
will  be  changed  to  Food  Fair?”  A.  Yes,  sir. 

Q.  Would  that  same  answer  hold  true  for  all  of  the  tran¬ 
sitions  or  changes  of  names  from  six  months  beforehand, 
before  you  changed  the  name,  you  would  put  up  a  sign  say¬ 
ing  the  name  of  this  store  will  be  changed  to  something 
else? 

Mr.  Margolius :  Your  Honor,  there  is  no  evidence 

532  of  any  changes  from  one  name  to  another,  except  one. 

Mr.  Burroughs:  There  mav  be  others. 

The  Witness:  There  are  no  others,  sir,  that  is  the  only 
one  on  which  that  happened. 
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By  Mr.  Burroughs: 

Q.  Mr.  Siegel,  why  was  it  that  after  1935  you  continued 
to  open  stores  under  the  Table  Supply  name  rather  than 
Food  Fair?  A.  They  were  small,  neighborhood  stores, 
as  such,  pretty  small  in  size,  and  we  just  added  them  to 
the  chain  of  operations  in  those  years. 

Q.  You  didn’t  acquire  any  stores  that  were  large  enough 
to  justify  your  using  the  name  Food  Fair?  A.  Pretty  much. 

Q.  Is  that  true  today?  A.  Not  generally.  That  has 
changed  a  good  deal  in  the  evolution  that’s  developed  since 
about  1935. 

Q.  Actually,  you  have  changed  the  name  of  some  of  your 
stores  to  Food  Fair,  haven’t  you?  A.  From  what,  sir? 

Q.  From  some  other  name.  A.  At  the  present  moment? 

Q.  You  have  changed  the  name  on  some  of  your  stores 
to  Food  Fair?  A.  None  other  than  1320  Good  Hope  Road, 
sir. 

533  The  Court:  How  many  stores  are  you  operating 
now? 

The  Witness:  Twelve. 

The  Court:  How  many  stores  that  you  are  operating 
are  called  Food  Fair? 

The  Witness:  Today,  twelve,  sir. 

The  Court :  So  all  of  your  stores  are  called  Food  Fair? 

The  Witness:  All  new  locations,  none  of  which  were  in 
existence  in  the  years  in  which - 

By  Mr.  Burroughs: 

Q.  Does  the  same  reason  obtain  for  calling  of  your  stores 
Food  Fair  today  as  obtained  in  1935  when  you  called  it 
Food  Fair  on  Seventh  Street,  because  of  the  carts  setting 
out  on  the  sidewalk,  and  the  sidewalk  display  and  the  carni¬ 
val  atmosphere?  A.  No,  sir.  Even  that  has  changed  on 
Seventh  Street  at  this  particular  time. 

Q.  But  you  still  think  the  name  Food  Fair  is  appropri¬ 
ate?  A.  Our  stores  are  known  as  Food  Fair  supermarkets, 
and  I  do  think  that  they  are  appropriate. 
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Q.  I  don’t  mean  that.  Despite  the  fact  that  you  don’t 
have  that  carnival  atmosphere  in  the  neighborhood  of  your 
stores  todav,  such  as  vou  have  described  that  vou  had  in 

*  *  i  * 

Georgetown  and  on  Seventh  Street,  you  still  think  the  name 
“Fair”  is  appropriate?  A.  Yes,  sir. 

Q.  I  think  you  told  us  that  you  did  not  do  any 

534  newspaper  advertising  back  in  ’34  and  ’35?  A. 

Prior  to  ’36. 

Q.  Yes.  A.  I  think  that  that’s  generally  true.  There 
may  have  been  some  isolated  instances  in  which  we  did 
advertise. 

Q.  Mr.  Siegel,  in  your  deposition,  at  pages  22  and  23,  in 
describing  or  relating,  rather,  how  you  happened  to  arrive 
at  the  name  of  Food  Fair,  you  told  us  about  going  to  the 
grocery  convention,  or  what  have  you,  food  show,  and  then 
you  came  back  after  having  a  cup  of  coffee  at  the  coffee  fair, 
and  you  said  this : 

“Upon  returning  to  my  office  on  subsequent  days  the 
exact  date  of  which  I  can’t  recall,  I  had  a  conversation 
with  Mr.  Henry  Cohen,  and  remarked  to  him  at  the  time 
that  because  of  the  very  nature  of  the  street,  and  so  on,  it 
was  a  very  nice  name,  because  it  had  a  carnival  atmos¬ 
phere.” 

And  then  you  said,  “And  again  the  following  year,  1934, 
the  idea  was  again  reborn,  and  I  discussed  it  again  with 
Mr.  Cohen.  It  wasn’t  long  after  that  that  we  learned  that 
the  American  Stores  were  going  to  vacate,”  and  so  on. 

You  didn’t  tell  us  at  that  time  that  you  ever  discussed 
this  with  Mr.  Pisner  or  got  his  approval  for  use  of  the 
name.  TYhvisthat?  A.  I  did  talk  with  Mr.  Pisner. 

Q.  I  say  you  didn’t  tell  us  that  when  we  took  your 

535  deposition.  A.  Very  possible  that  I  didn’t. 

Q.  Very  possible  that  you  didn’t?  A.  At  that 

time. 

Q.  That  you  didn’t  talk  to  him?  A.  I  believe  your  ques¬ 
tion  to  me  was,  after  I  had  come  from  visiting  this  food 
show,  which  was  not  a  grocery  convention,  but  a  food  show, 


that  I  spoke  with  Mr.  Henry  Cohen,  and  that  is  exactly 
right.  I  spoke  again  with  Mr.  Henry  Cohen  the  following 
time  that  I  visited  the  Food  Show.  At  that  time  I  did  not 
talk  with  Mr.  Pisner  about  it. 

Q.  Although  he  was  the  majority  owner  of  the  company? 
A.  You  mean  in  relating  to  him  an  idea - 

Q.  Xo,  in  telling  him  what  your  reasons  were  for  sug¬ 
gesting  the  name  of  Food  Fair. 

Mr.  Margolius:  If  the  Court  please,  he  is  suggesting  a 
name,  he  is  talking  about  an  idea  that  might  sound  like  a 
good  name. 

Mr.  Burroughs:  Are  vou  testifying  now,  Mr.  Margolius? 

Mr.  Margolius:  Let's  don’t  confuse  the  witness. 

Mr.  Burroughs:  Any  more,  you  mean. 

Bv  Mr.  Burroughs: 

Q.  Mr.  Siegel,  I  hand  you  a  copy  of  Defendant’s  Exhibit 
Xo.  IS.  Would  you  examine  that  and  tell  us  where 
536  the  door  was  when  you  occupied  1420?  A.  1420? 

Q.  Yes.  A.  The  door  was  right  here,  sir. 

Q.  On  the  extreme  left-hand  side?  A.  On  the  extreme 
left-hand  side. 

Q.  There  were  no  windows?  A.  There  was  a  bay  window 
here. 

Q.  It  was  not  a  flat  building?  A.  Xo,  this  was  a  bay 
window  here  in  approximately  the  year  1930,  and  the  bay 
window  was  removed  in  approximately  the  year  1932 
or  ’3. 

Q.  Then  it  was  a  flat  window.  A.  Then  it  was  a  flat 
window. 

Q.  Was  the  door  moved  to  the  middle  of  the  window  or 
something  of  that  sort?  A.  At  what  time,  sir? 

Q.  Any  time  prior  to  remodeling.  A.  Prior  to  the  re¬ 
modeling? 

Q.  Yes.  A.  Which  remodeling  do  you  make  reference 
to — remodeling  of  the  two  stores  into  one? 

Q.  Yes.  A.  When  the  two  stores  into  one  were  remade, 
the  door  were  directly  in  the  center. 
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537  Q.  I  said  just  prior  to  that  time.  A.  Prior  to 
that  time? 

Q.  Yes.  A.  The  door  was  approximately  where  it  was 
before. 

Q.  In  other  words,  up  to  1935  the  door  was  on  the  ex¬ 
treme  left  of  the  building,  and  there  was  a  window  on  the 
right  of  the  door,  is  that  correct?  A.  That’s  correct. 

Q.  There  was  no  window  on  the  left  of  the  door  as  you 
faced  the  building?  A.  I  beg  your  pardon? 

Q.  There  was  no  window  on  the  left  of  the  door  as  you 
faced  the  building?  A.  Not  at  that  time,  no,  sir. 

Q.  Where  did  you  have  this  oilcloth  sign  that  you  talk 
about?  A.  Oilcloth  sign  was  right  over  these  windows, 
sir,  right  where  these  are  now. 

Q.  Indicating  right  under  the  large  hanging  sign?  A. 
You  are  talking  now  about  the  oilcloth  sign,  sir? 

Q.  Yes.  A.  The  oilcloth  sign  was  here. 

Q.  When  you  say  here,  do  you  mean  over  the  entire 
front?  A.  Say  it  was,  I  would  say  it  was  between  this  dis¬ 
tance  at  that  time. 

53S  Q.  Let’s  get  it  this  way:  Was  it  over  the  entire 
extent  of  1420?  A.  No,  it  was  not. 

Q.  Where  did  it  go  ?  A.  It  may  have  been  centered,  or  it 
may  have  been  stationed  to  one  particular  side. 

Q.  And  in  what  location  was  it?  A.  I  would  say  it  was 
from  about  here  to  here,  sir. 

Q.  Indicating  where  the  awnings  are  now?  A.  Not  all 
the  way  over. 

Q.  From  the  standpoint  of  the  level,  as  high  as  the  awn¬ 
ings  are  now?  A.  Yes,  sir. 

Q.  It  was  not  up  here,  but  just  below  the  second  floor 
window?  A.  Oh,  no,  sir. 

Q.  One  of  the  gentlemen  who  testified  here  this  morning 
who  said  he  made  the  sign,  testified  that  it  was  directly 
under  the  window  at  the  sill  of  the  second  floor  window. 
That’s  incorrect,  is  it?  A.  I  don’t  know  what  he  testified  to. 

Q.  I  am  telling  you  that.  If  he  testified  as  to  that,  that 
would  be  incorrect? 


324 


Mr.  Margolius :  I  object,  that  is  not  proper  examination. 

This  witness  can  testify  what  he  remembers,  and 

539  the  other  witness  testifies  what  he  remembers. 

The  Court:  Well,  it  is  argumentative. 

By  Mr.  Burroughs: 

Q.  Mr.  Siegel,  you  were  in  court  yesterday  when  certain 
witnesses,  three  or  four  or  five  of  them,  testified  as  to  the 
unsavory  reputation  of  your  brother-in-law,  Charles  Pis- 
ner,  were  you  not?  A.  That’s  correct,  sir. 

Q.  Are  you  in  accord  with  what  they  had  to  say  about 
his  reputation?  A.  I  most  certainly  am. 

Q.  He  was  classified  by  one  witness  as  being  unreliable, 
is  that  right?  A.  That’s  right. 

Q.  You  found  him  so  in  business  dealings?  A.  At  times, 
yes,  sir. 

Q.  I  wonder  if  you  would  mind  elaborating  on  that  a 
little  bit  for  us.  A.  As  to  his  unreliability? 

Q.  Yes. 

Mr.  Danzansky:  T  object,  if  Your  Honor  pleases.  First, 
I  think  it  is  outside  the  scope  of  the  direct  examination,  and 
secondly,  T  can’t  see  where  any  testimony  from  this  wit¬ 
ness  as  to  Mr.  Pisner’s  reputation  or  reliability  is  impor¬ 
tant. 

540  The  Court :  Of  course,  I  think  vou  are  out  of  order. 

•> 

objecting,  because  the  examination  of  the  witness  has 
been  conducted  by  Mr.  Margolius.  Mr.  Margolius,  acting 
as  chief  counsel,  made  no  objection. 

Mr.  Margolius:  May  T  make  the  objection? 

The  Court:  You  make  the  objection?  The  objection  is 
overruled. 

All  right. 

Bv  Mr.  Burroughs: 

Q.  Would  you  elaborate  on  the  statement  that  he  was 
unreliable  in  his  business  dealings?  A.  Yes,  sir.  As  to 
how  far  back,  sir.  Where  do  I  have  a  starting  point? 

Q.  Leave  it  up  to  you. 
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The  Court:  He  started  a  business  shortly  after  World 
War  I,  and  you  came  along,  18  or  19  years  of  age,  and 
went  to  work  for  him. 

The  Witness :  Yes. 

The  Court:  Was  he  unreliable  then? 

The  Witness :  No,  sir,  not  to  my  knowledge. 

The  Court:  If  he  was  not  unrealiable,  then,  I  assume 
the  inference  I  can  draw  is  that  he  was  reliable. 

The  Witness :  To  the  best  of  my  knowledge,  sir. 

The  Court:  Now,  when  did  he  cease  to  be  reliable,  hav¬ 
ing  in  mind  you  went  to  work  at  the  age  of  18  and 
541  19  for  him? 

The  Witness :  I  would  say  that  around  1936  or  ’39 
is  when  I  first  began  to  realize  it. 

The  Court :  What  did  vou  detect  in  his  activities  that  led 
vou  to  the  conclusion  that  he  was  becoming  unreliable? 

The  Witness:  At  about  the  year  1939,  or  ’38,  as  I  say, 
exact  date  escapes  me  at  the  moment,  I  was  asked  by  Mr. 

A.  Pisner  to  become  president  of  the  Square  Deal  Market 
Company.  The  occasion  for  that  was  to  answer  charges, 
or  stand  charges  in  short-weight  counting. 

The  Court:  You  mean  he  suggested  he  would  withdraw 
as  president  and  substitute  you  as  almost  a  party  defend¬ 
ant? 

The  Witness :  Correct,  sir. 

The  Court:  To  answer  charges  of  short  weight? 

The  Witness:  That’s  correct,  sir. 

The  Court :  What  did  you  do  to  that  suggestion  ? 

The  Witness :  That  actually  happened. 

The  Court:  Did  vou  substitute  vourself  ? 

The  Witness:  Yes,  I  did.  The  reason  that  that  happened 
was  that  Mr.  Pisner  at  that  time  was  not  a  citizen  of  the 
United  States. 

The  Court:  I  have  read  that  in  the  deposition,  I  might 
just  as  well  say  that — something  about  a  liquor  license, 
also. 


The  Witness:  Yes,  sir. 
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542  The  Court:  I  read  that  in  the  deposition,  so  it 
would  be  going  over  that  ground  again. 

By  Mr.  Burroughs: 

Q.  You  had  had  considerable  short-weight  trouble  prior 
to  ’3S?  A.  I  don't  know  whether  it  was  considerable  or  not. 
We  had  some,  yes. 

Q.  You  didn't  think  he  was  unreliable  then?  A.  I 
don’t - 

The  Court:  What  sort  of  scales  did  you  have  then,  the 
old  hanging  scales  ? 

The  Witness:  Perhaps  so. 

The  Court:  One  hand  on  the  scale — all  right. 

The  Witness:  I  didn’t  question  his  reliability  in  any 
subsequent  years,  Mr.  Pisner,  also  being  my  brother-in- 
law.  He  feared  that  in  some  way  citizenship  papers  would 
be  denied  him  because  of  this  sort  of  thing.  I,  first  of 
all,  being  a  brother-in-law,  and  again  also,  perhaps,  being 
somewhat  responsible  along  with  Mr.  Pisner,  took  his  sug¬ 
gestion  and  became  president  of  the  company,  and  as  such 

i — 

The  Court:  That  is  very  interesting.  Had  you  been 
aware  that  there  were  short-weight  practices  going  on  in 
the  store? 

The  Witness:  Xo,  sir. 

The  Court :  How  did  that  business  come  up,  which 

543  Mr.  Pisner  suggested  to  you  that  he  was  involved 
in,  as  to  short-weight  practices,  and  he  might  pos¬ 
sibly  get  into  difficulty  as  a  consequence  of  which  he  might 
not  be  permitted  to  become  a  citizen? 

The  Witness :  The  thing  was  brought  to  our  attention,  of 
course,  by  the  Weights  &  Measures  Department,  at  the 
time. 

The  Court:  You  mean  the  inspectors  went  around - 

The  Witness:  That's  correct,  sir. 

The  Court:  All  right. 
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By  Mr.  Burroughs: 

Q.  I  have  just  one  other  question:  Mr.  Siegel,  knowing 
Mr.  Pisner’s  reputation,  and  your  own  personal  knowledge 
of  him,  unreliability,  and  so  on,  I  take  it  your  answer  goes 
for  his  reputation  as  to  truth  and  veracity,  also,  such  as 
the  other  witness  testified  to?  A.  Yes,  sir. 

Q.  Is  it  not  your  opinion  that,  being  the  type  of  man  he 
is,  and  was,  that  he  was  capable  of  doing  just  exactly  what 
he  says  he  did,  namely,  steal  the  plaintiff’s  name?  A.  That 
I  can’t  generalize  on  at  all,  sir. 

Mr.  Burroughs:  That’s  all. 

Redirect  examination. 

Bv  Mr.  Margolius : 

Q.  Mr.  Siegel,  just  one  point:  You  testified  that  you 
opened  three  stores,  one  in  ’35,  ’39,  and  whenever 
544  you  opened  12th  and  H,  and  the  format  of  your 
stores  was  at  that  time  all  of  the  large,  market  va¬ 
riety,  the  farmers’  market,  carnival  variety.  A.  That’s 
correct,  sir. 

Q.  And  the  reason  why  you  didn’t  name  your  Table 
Supply  stores,  “Food  Fair,”  is  because  they  were  small 
neighborhood  stores.  A.  That’s  correct. 

Q.  Didn’t  fit  into  that  pattern.  Thereafter,  did  you 
change  your  format,  to  take  an  expression  used  by  the  plain¬ 
tiffs,  to  include  other  stores  other  than  the  market  variety? 
A.  Yes,  we  did. 

Q.  When  you  did  that,  did  you  then  change  your  name 
to  indicate  that  you  had  changed  your  format  to  show  that 
it  was  a  supermarket?  A.  Yes,  sir. 

Q.  I  show  you  Defendant’s  Xo.  3,  which  shows  in  your 
ads  in  1943,  at  least,  the  earliest  one  we  have  here,  “Food 
Fair  Supermarkets,”  as  part  of  your  name,  is  that  right? 
A.  That ’s  correct. 

Q.  You  had  been  using  the  name  Food  Fair  Supermar¬ 
kets  constantly  in  your  advertising  and  on  your  signs  from 
1942?  A.  That’s  correct. 
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Mr.  Margolius:  Has  this  been  introduced  in  evi- 

545  deuce?  If  it  hasn’t,  we  would  like  to  introduce  it, 
Your  Honor. 

The  Court:  Mr.  Siegel,  at  this  time  in  1935,  ’34  or  ’36 
the  officers  of  the  corporation,  I  take  it,  consisted  of  Mr. 

Pisner  as  president - 

The  Witness:  Yes,  sir. 

The  Court:  And  Mr.  Cohen. 

The  Witness:  Mr.  Cohen  as  secretary  and  treasurer. 
The  Court:  And  in  what  capacity  were  you  serving  as 
an  officer  of  the  company? 

The  Witness:  Vice  president. 

The  Court:  And  T  think  you  testified  that  there  was  a 
general  discussion  with  reference  to  the  name  of  the  new 
store  that  was  about  to  result  from  remodeling  of  the  old 
place  and  the  taking  over  of  the  adjacent  place. 

The  Witness:  Yes,  sir. 

The  Court :  From  whom,  as  far  as  you  are  able  to  recol¬ 
lect,  came  the  suggestion  or  the  idea  that  the  place  should 
be  called  the  New  Food  Fair? 

The  Witness:  I  think  I  advanced  that  idea  myself,  sir. 
The  Court:  You  mean  you  advanced  the  argument? 

The  Witness :  The  idea. 

The  Court:  And  since  vou  now  sav  that  vou  advanced 

V  •  * 

the  idea,  yourself,  and  since  ideas,  although  they  exist  in 
the  mind  must  have  some  basis  in  reality,  where  did  you 
get  the  idea  of  the  name  Food  Fair? 

546  The  Witness:  In  attending  these  food  shows,  Your 
Honor.  That’s  when  I  first  thought  of  the  name 

c1 

‘‘Food  Show”  relation  to  a  name  that  might - 

The  Court:  You  didn’t  know  at  that  time,  did  you,  that 
there  was  in  existence  stores  of  the  same  name? 

The  Witness:  In  1933  or  ’34,  attending  these  food  shows? 
The  Court:  I  am  talking  about  ’35  when  vou  said  vou 
got  the  idea.  You  didn’t  know  at  that  time  that  there  was 
a  substantial  number  of  stores  operating  under  that  name 
in  Pennsylvania? 


The  Witness:  No. 

The  Court:  Or  Jersey? 

The  Witness :  No. 

Mr.  Margolius:  I  am  sorry,  there  weren’t — I  am  sorry. 

The  Court:  Well,  you  quarrel  with  the  adjective  “sub¬ 
stantial”? 

Mr.  Margolius:  There  weren’t  any  Food  Fair  stores  in 
1935 — didn’t  open  their  first  until  October  31,  1935. 

The  Court:  If  they  opened  their  first  in  October,  1935, 
there  was  one  operating  in  1935. 

Mr.  Margolius:  One,  yes,  sir. 

The  Court:  Did  vou  know  that  there  was  one? 

The  Witness:  No,  sir,  I  did  not  know. 

The  Court :  Is  that  all,  gentlemen  ? 

547  Mr.  Burroughs:  Just  one  question,  if  Your  Honor 
please. 

Recross-examination. 

By  Mr.  Burroughs: 

Q.  You  operated  this  Seventh  Street  store  as  the  New 
Food  Fair  from  1935,  you  testified,  until  1939  or  ’40.  When 
did  you  change  it  to  Food  Fair?  A.  Approximately  1939 
or  ’40.  T  don’t  recall. 

Q.  Did  you  ever  advertise  it  as  New  Food  Fair?  A. 
Perhaps  on  one  occasion,  I  don’t  really  know. 

Q.  How  did  you  advertise  it  on  the  other  occasions?  A. 
As  Food  Fair. 

Q.  If  the  name  was  New  Food  Fair,  why  did  you  adver¬ 
tise  it  as  just  plain  Food  Fair?  A.  Once  it  becomes  a  new 
Food  Fair,  it  is  possible  that  after  several  months  it’s  no 
longer  a  new  Food  Fair. 

Q.  But  that  was  the  name  of  your  store,  wasn’t  it?  A. 
That’s  right,  sir. 

Q.  Why  didn’t  you  advertise  the  name  of  the  store 
rather  than  give  it  a  bobtail?  A.  The  fact  that  is  was  new 
— New  Food  Fair — had  to  do  with  attracting  attention  on 


a  particular  street;  the  fact  that  it  was  Food  Fair  lent 
itself  to  advertising  in  the  newspaper  as  such. 

Mr.  Burroughs :  All  right,  that  is  all. 


EXHIBITS 

Plaintiff's  Exhibit  No.  28 

Union  Premier  Stores  Inc. 

5Sth  and  Grays  Avenue 
Philadelphia,  Pa. 

Telephones  Address  All 

Bell:  Saratoga  3700  Communications  to 

Keystone:  West  3451  P.  0.  Box  7787 

April  7,  1936. 

Food  Fair, 

1420  -  7th  St.  N.  W. 

Washington,  D.  C. 

Gentlemen : 

It  has  been  called  to  our  attention  that  vou  are  using 
the  trade  name  of  Food  Fair  at  your  store  in  Washington. 

The  name  Food  Fair  is  our  property,  and  is  so  regis¬ 
tered  in  the  State  of  Maryland  and  the  District  of  Co¬ 
lumbia. 

We  are  being  annoyed  by  inquiries  made  to  us  in  refer¬ 
ence  to  the  Food  Fair  at  Washington,  and  we  expect  you  to 
take  necessary  steps,  namely,  discontinuing  the  use  of 
Food  Fair. 

Unless  we  receive  a  favorable  reply  within  the  next 
seven  days  of  your  intentions,  we  will  give  the  matter  to 
our  attorneys  for  the  proper  action. 

Very  truly  yours, 

Union  Premier  Stores,  Inc. 
George  Friedland, 

Vice-President. 

GF  :EM 

[Shorthand  notes  on  lower  left-hand  side  of  sheet.] 
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April  10,  1936. 

Union  Premier  Stores,  Inc., 

58th  &  Grays  Avenue, 

Philadelphia,  Pennsylvania 

Attention:  George  Friedland 

Vice-President 

Dear  Sir: 

Your  letter  of  April  7, 1936,  addressed  to  Food  Fair,  1420 
7th  St.,  X.  W.,  has  been  referred  to  this  office  for  attention, 
and  the  contents  dulv  noted. 

We  do  not  consider  that  you  have  any  priority  in  the 
matter  of  the  use  of  the  words,  “Food  Fair”  in  the  District 
of  Columbia.  We  have  no  knowledge  of  you  having  ever 
operated  a  store  or  business  in  the  District  of  Columbia 
at  any  time  under  that  name  and  under  the  circumstances 
can  see  no  reason  why  we  should  discontinue  our  business 
as  “Food  Fair”. 


HMW  :lvc 


Verv  trulv  vours, 

«  «  *  7 


Welch,  Daily  &  Welch 
By: 


Plaintiff's  Exhibit  No.  29 

IX  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE  DISTRICT  OF 

COLUMBIA 

Filed  April  25,  1952 
Civil  Action  Xo.  1090-4S 

Food  Fair  Stores,  Inc.,  2233  East  Allegheny  Avenue,  Phila¬ 
delphia,  Pennsylvania, 

Plaintiff , 
vs. 

Square  Deal  Market  Company,  Inc.,  1420  7th  Street,  X.  W., 
Washington,  D.  C.,  a  corporation, 

Defendant . 
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Washington,  D.  C., 
Friday,  April  18,  1952. 

Deposition  of  Charles  Pisner,  a  witness  in  the  above- 
entitled  cause,  called  for  examination  by  counsel  for  plain¬ 
tiff  Food  Fair  Stores,  Inc.,  pursuant  to  notice,  copy  of 
which  it  attached  to  the  court  copy  of  this  deposition,  at 
the  office  of  Cummings,  Stanley,  Truitt  and  Cross,  Seventh 
Floor,  Commonwealth  Building,  1625  K  Street,  X.  W.,  be¬ 
fore  Braxton  0.  Watson,  a  notary  public  in  and  for  the 
District  of  Columbia,  when  the  parties  were  represented  by 
the  following  counsel : 

J.  Edward  Burroughs,  Jr.,  Esq., 

Cary  M.  Euwer,  Esq., 
and 

Samuel  Steix,  Esq., 

for  the  plaintiff. 

Bernard  Margolius,  Esq., 

Joseph  B.  Danzaxsky,  Esq., 
and 

Carletox  T7.  Edwards,  Esq., 
for  the  defendant. 


Thereupon 

Charles  Pisxer 

a  witness  in  the  above-entitled  cause,  was  called  for  ex¬ 
amination  by  counsel  for  plaintiff  Food  Fair  Stores,  Inc., 
and  having  been  sworn  bv  the  notarv  was  examined  and 
testified  as  follows: 

Examination  bv  Mr.  Euwer: 

Q.  State  your  name,  please.  A.  My  name  is  Charles 
Pisner.  I  live  at  2412  Colston  Drive,  Silver  Spring,  Mary¬ 
land. 

Q.  Are  you  familiar  with  the  defendant  in  this  case,  the 
Square  Deal  Market  Company?  A.  Yes,  sir. 
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Q.  What  was  your  connection  with  the  Square  Deal  Mar¬ 
ket  Company?  A.  I  was  the  president,  the  head  of  the  com¬ 
pany. 

Q.  At  what  time  was  that?  A.  Up  to  the  time  I  sold. 

Q.  When  were  you  originally  an  officer  of  the  company? 
A.  All  the  time  until  the  time  I  sold. 

Q.  At  what  time  was  the  company  originated?  A.  I  will 
sav  around  twenty  rears  ago. 

Q.  Do  you  know  when  it  was  incorporated  originally? 
A.  Just  about  that  time.  It  was  opened  as  the  Square  Deal 
Market  Company. 

Q.  When  did  you  sever  your  connection  with  the  Square 
Deal  Market  Company?  A.  Approximately  around  eight 
or  nine  years,  I  imagine. 

Q.  Did  you  own  stock  in  the  defendant,  the  Square  Deal 
Market  Company?  A.  I  owned  most  of  the  stock  before  I 
sold  it,  about  70  per  cent. 

Q.  Who  organized  the  company?  A.  I  did. 

Q.  Who  are  Bernard  Siegel  and  Irving  Siegel  and  Henry 
Cohen?  A.  The  Siegels  are  my  wife’s  brothers. 

Q.  Who  is  Henry  Cohen?  A.  He  was  the  bookkeeper. 

Q.  Were  they  offices  of  the  company  at  the  time  you  were 
connected  with  it?  A.  Well,  it  was  last,  Bernie  and  Cohen 
was  the  officers  and  Irving  wasn’t. 

When  did  Bernerd  Siegel  first  come  with  the  defendant 
the  Square  Deal  Market  Company?  A.  Almost  ten  years 
before,  something  like  that;  about  fifteen  or  18  years — he 
was  about  17  or  18  vears  old  at  the  time. 

Q.  Fifteen  or  18  years  before  what  date?  A.  In  other 
words,  he  was  about  17  years  old  at  the  time.  Approxi¬ 
mately  around  15  years;  I  would  say  something  like  that. 

Q.  Fifteen  years  from  when?  A.  He  has  been  with  the 
company. 

Q.  He  was  with  the  company  from  the  time  he  was  ap¬ 
proximately  17  years  of  age?  A.  That  is  right. 

Q.  You  don’t  know  the  approximate  year  when  he  first 
went  with  the  company?  A.  I  could  find  out  but  I  don’t  re- 
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member  it.  All  I  know,  he  has  been  with  me  quite  a  long 
time,  since  he  was  a  boy. 

Q.  Could  you  approximate  the  year  when  he  first  came 
with  the  company?  A.  Eight  years  since  I  sold.  I  would 
say  around  ten  years  before  I  sold. 

Q.  You  sold  in  what  year,  about  ?  A.  Well,  eight  years 
ago.  It  would  be  about — I  could  find  the  information  out 
and  give  it  to  you. 

Q.  Was  it  about  the  year  1942?  A.  Something  like  that. 

Q.  When  did  Bernard  Siegel  first  become  an  officer  of 
the  defendant  corporation?  A.  I  imagine  around  four  or 
five  years  after  he  had  been  with  me. 

Q.  What  office  did  he  hold  first  as  an  officer  of  the  corpo¬ 
ration?  A.  I  can’t  remember  right  offhand. 

Q.  What  offices  did  he  hold  that  you  can  remember?  A. 
Toward  the  last  he  held  the  title  as  president. 

Q.  Did  he  ever  hold  any  office  other  than  that  of  presi¬ 
dent?  A.  Yes. 

Q.  What  office  was  that?  A.  I  was  president  and  Cohen 
was  secretary  and  as  I  remember,  treasurer  or  something 
like  that;  I  don’t  remember  offhand. 

Q.  Do  you  know  whether  Bernard  Siegel  was  ever  vice- 
president  of  the  corporation?  A.  Maybe;  I  wouldn’t  say 
for  sure.  I  know  he  was  officer. 

Q.  Now,  Mr.  Pisner,  tell  me  who  Mr.  Henry  Cohen  is. 
A.  He  was  the  bookkeeper. 

Q.  When  did  he  first  come  with  you?  A.  Several  years 
after  Bernie  came  with  me. 

Q.  What  job  did  he  occupy  when  he  first  came  with  you? 
A.  He  was  a  bookkeeper  and  of  course  we  made  him  some 
member  of  the  firm  after  that. 

Q.  Did  he  hold  an  office?  A.  Yes. 

Q.  What  was  the  office  he  held?  A.  I  don’t  remember 
right  offhand,  but  I  know  he  did  hold  an  office. 

Q.  Before  you  sold  your  interest,  Mr.  Pisner,  did  either 
Mr.  Bernard  C.  Siegel  or  Mr.  Henry  Cohen  own  stock  in  the 
Square  Deal  Market  Company?  A.  Yes,  sir. 
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Q.  How  much  stock  did  they  own?  A.  I  think  each  one 
had  around  fifteen  per  cent. 

Q.  How  was  that  stock  acquired?  A.  Most  of  it  I  give 
it  to  them. 

Q.  How  much  did  you  give  them  ?  A.  I  give  them  fifteen 
per  cent  of  the  company,  practically. 

Q.  Did  they  ever  purchase  any  stock  from  you  prior  to 
the  time  you  sold  out?  A.  Towards  the  last  part  I  give 
them  some  and  toward  the  last  I  think  they  purchased  some. 

Q.  Who  did  you  sell  your  stock  to  when  you  sold  out? 
A.  I  think  Bernie  and  Cohen  and  Irving. 

Q.  You  sold  out  to  those  three  individuals?  A.  Yes. 

Q.  And  when  you  say  Bernie  and  Irving  you  mean  Bernie 
and  Irving  Siegel  ?  A.  That  is  right ;  and  Henry  Cohen. 

Q.  Directing  your  attention  to  the  year  1935,  Mr.  Pis- 
ner,  what  was  the  nature  of  your  operations  in  that  year? 
A.  Well,  we  had  several  grocery  stores. 

Q.  Where  were  those  stores  located?  A.  At  that  time, 
to  the  best  of  my  knowledge,  I  think  we  had  one  in  George¬ 
town,  one  on  4th  and  G  Southwest,  one  at  New  Hampshire 
Avenue,  I  think,  and  one  at  12th  and  H;  and  one  on  7th 
Street;  one  or  two  on  7th  Street.  I  think  it  was  two  on 
7th  Street. 

Q.  What  was  the  location  of  the  store  that  was  operated 
bv  the  defendant  on  7th  Street.  A.  There  was  two  of  them. 

9 

One  was  in  the  1400  block  and  one  was  in  the  1500  block. 

Q.  What  were  the  numbers  on  7th  Street  ?  A.  1420  and 
22.  It  was  two  buildings  combined  together. 

Q.  Do  you  know  the  number  of  the  other  store  besides 
the  one  at  1420?  A.  I  think  it  was  1510. 

Q.  You  will  recall  this  question  is  directed  to  1935,  Mr. 
Pisner.  You  then  operated  a  store  at  1420  7th  Street?  A. 
Yes,  sir. 

Q.  What  were  the  names  under  which  you  operated  your 
stores  in  1935?  A.  One  was  New  York  Market,  I  think.  It 
was.  That  was  1420.  I  know  one  was  called  New  York 
Market  in  1935. 
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Q.  "What  were  the  others?  A.  One  was  called  Table  Sup¬ 
ply. 

Q.  Do  you  remember  any  others  ?  A.  Yes. 

Q.  What  were  they  ?  A.  At  that  time  we  had  one  in 
Southwest,  I  think,  was  called  Table  Supply.  There  were 
several  names  we  used.  Some  were  Table  Supply  and  some 
were  used  as,  called  the  Square  Deal. 

It  was  different  names  that  was  used,  for  advertising 
purposes. 

Q.  Directing  your  attention  to  the  year  1935  and  your 
store  at  1420  7th  Street,  under  what  name  was  that  store 
then  operated  ?  A.  I  think  it  was  operated  under  the  name 
of  Xew  York  Market. 

Q.  At  that  time  was  there  another  grocery  store  next  to 
vour  store  at  1420  7th  Street?  A.  In  ’35? 

Q.  Yes,  sir.  A.  I  don’t  think  so. 

Q.  Would  you  read  that  question  back? 

(Question  read.) 

The  Witness:  In  1935  I  don’t  think  it  was.  I  think  it 
was  poultry  place  next  door  and  then  they  moved  out  and 
American  Store  got  there. 

Bv  Mr.  Euwer: 

Q.  Do  you  remember  when  the  American  Stores  occu¬ 
pied  the  space  next  to  your  store  at  1420  7th  Street?  A. 
They  occupied  it  several  years  after  that. 

Q.  Did  you  have  any  dealings  with  respect  to  acquiring 
the  space  occupied  by  the  American  Store?  A.  Yes. 

Q.  What  was  the  number  of  the  store  occupied  by  the 
American  Stores  at  that  time?  A.  1422. 

Q.  Would  you  describe  your  dealings  with  respect  to 
acquiring  the  space  then  occupied  by  the  American  Stores? 
A.  I  heard  American  Store  was  going  out.  So  we  went 
to  the  agent  and  tried  to  acquire  it,  to  combine  the  two 
buildings  together. 

Q.  Did  there  come  a  time  when  you  found  you  could 
acquire  that  space?  A.  Yes. 
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Q.  Did  there  come  a  time  when  a  lease  was  signed  by 
the  defendant  with  respect  to  the  1422  7th  Street  prop¬ 
erty?  A.  What  do  yon  mean? 

Q.  The  Square  Deal  Market  Company.  A.  Yes,  sir. 

Q.  Do  you  remember  when  that  time  was?  A.  Before 
we  taken  this  lease — it  was  ten  years  lease,  5  and  5 — let  me 
see  if  I  can  figure  out  the  date.  We  have  a  ten  year  lease 
on  the — have  you  the  lease?  I  can  tell  you  the  date. 

Mr.  Euwer:  Would  vou  mark  this  Plaintiff’s  Exhibit  No. 
1  for  identification? 

(Plaintiff’s  Exhibit  1  marked  for  identification.) 

By  Mr.  Euwer: 

Q.  Can  you  identify  that  document,  Mr.  Pisner?  A. 
That  is  the  ten-year’s  lease;  ten-year  lease,  yes,  sir.  It 
is  the  ten-year  lease  which  Bernie  signed  and  Cohen  signed. 

Q.  Mr.  Pisner,  this  lease  is  dated  December  23,  1935, 
and  becomes  effective  January  1,  1936?  A.  That  is  about 
right. 

Q.  With  respect  to  the  space  covered  by  this  lease,  1422 
7th  Street,  and  also  the  space  at  1420  7th  Street,  what  did 
you  plan  to  do  with  those  spaces?  A.  Combine  the  two 
together. 

Q.  Combine  them  together  for  what  purpose?  A.  To 
open  up  big  store. 

Q.  What  kind  of  big  store?  A.  Super  Market. 

Q.  When  did  you  commence  work  on  opening  the  two 
spaces  so  that  they  could  be  utilized  as  you  have  described  ? 
A.  I  think  late  ’35,  something  like  that. 

Q.  Did  you  commence  remodeling  before  you  received 
this  lease?  A.  No,  sir. 

Q.  How  long  did  the  work  take?  A.  It  took  quite  some 
time. 

Q.  Can  you  fix  the  time,  approximately?  A.  Approxi¬ 
mately  I  would  say  it  took  around  five  or  six  months,  some¬ 
thing  like  that. 

Q.  Do  you  know  about  when  you  moved  in  the  new  space  ? 
A.  I  think  some  time  in  1936,  something  like  that. 
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Q.  Would  it  be  sometime  in  the  early  part  of  1936?  A. 
Offhand,  I  would  sav  ves. 

Q.  At  that  time,  Mr.  Pisner,  were  you  familiar  with  the 
stores  of  the  plaintiff  located  in  Baltimore,  Maryland?  A. 
You  mean  the  Food  Fair  Stores? 

Q.  Yes,  sir.  A.  All  I  know  about  it,  at  that  time  was 
when  they  opened  up  the  first  store  in  Baltimore  I  heard 
some  of  the  merchants  talking  about  it,  while  we  was  re¬ 
modeline:  our  store.  I  heard  some  of  the  merchants  here  in 
town  talking  about  it.  So  when  we  finished,  I  think  I  went 
to  Baltimore  mvself. 

Q.  Just  one  moment.  When  you  finished  what?  A. 
Remodeling  the  store — I  went  to  Baltimore  either  with 
Bernie  Siegel  or  with  Henrv  Cohen,  I  don’t  remember 
which  one  it  was,  and  we  saw  the  store  in  operation. 

Q.  The  store  of  the  plaintiff?  A.  That  is  right.  We  saw 
it  in  operation.  So  we  talked  it  over.  We  thought  it  was 
a  good  idea  to  call  our  store  a  Food  Fair. 

Q.  Under  what  name  did  you  open  your  store  at  1420-22 
7th  Street  when  it  was  reopened?  A.  Food  Fair. 

Q.  Had  you  ever  used  that  name  prior  to  that?  A.  No, 
sir, - 

Q.  After  the  store  at  1420-22  7th  Street  was  opened  as 
a  Food  Fair  did  you  subsequently  open  stores  under  that 
name?  A.  Yes.  We  opened  up  another  store  in  George¬ 
town,  the  second  one. 

Q.  Do  you  know  when?  A.  Right  after  that.  Maybe  I 
will  say  six  month  or  a  year  after  that.  It  must  be  about 
a  year,  because  somebody  else  was  in  that  store  at  that 
time,  in  Georgetown,  that  is. 

Q.  After  you  opened  the  store  in  Georgetown  as  a  Food 
Fair,  did  you  open  any  other  stores?  A.  Yes,  sir. 

Q.  At  what  location  and  at  what  dates?  A.  Sometime 
after  that ;  I  think  a  year  or  two  after  that,  we  either  opened 
up  12th  and  H  or  New  Hampshire  Avenue.  I  don’t  remem¬ 
ber  which  one  we  opened  up  first. 

Q.  Prior  to  your  opening  the  store  at  1420-22  7th  Street 
as  a  Food  Fair,  was  there  any  sign  on  that  store  with  the 
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legend,  “Food  Fair”?  A.  Maybe  I  will  say  a  week  or  so 
before  we  opened  it. 

Q.  What  kind  of  a  sign  was  that?  A.  That  the  Food 
Fair  was  going  to  be  opened  on  this  and  that  date  and 
the  name,  “Food  Fair”. 

Q.  Had  you  ever  advertised  or  used  the  name,  “Food 
Fair”  prior  to  that  time?  A.  Not  to  my  knowledge. 

Q.  After  you  opened  the  store  at  1420-22  7th  Street,  to 
what  extent  did  you  advertise  under  the  name,  “Food 
Fair”?  A.  Well,  we  got  out  some  circulars  and  we  had 
some  small  ads  in  the  paper. 

Q.  How  many  times,  if  you  remember,  did  you  run  such 
ads?  A.  Didn’t  run  many  ads  in  the  paper.  We  used  to 
run  it  most  of  the  time  on  circulars.  Couldn’t  afford  the 
ads. 

Q.  By  circular  you  mean  a  throw-away?  A.  Yes,  that  is 
right. 

Q.  In  addition  to  having  seen  the  plaintiff’s  store  in 
Baltimore  had  you  seen  any  of  plaintiff’s  advertising  in 
the  paper?  A.  No,  sir. 

Q.  After  the  opening  of  the  store  at  1420-22  7th  Street, 
did  you  receive  a  letter  from  the  president,  Mr.  George 
Friedland  of  the  plaintiff  with  respect  to  your  use  of  the 
name,  “Food  Fair”?  A.  I  don’t  remember  Mr.  Fried- 
land’s  name  was  on  it  but  I  know  we  got  a  letter  from  the 
Food  Fair  Company. 

Q.  What  were  the  contents  of  the  letter?  A.  Told  us 
to  stop  using  it. 

Q.  Now,  Mr.  Pisner,  at  the  time  you  sold  your  stock 
interest  in  the  Square  Deal  Market  Company,  do  you  re¬ 
member  how  many  stores  the  Square  Deal  Market  Com¬ 
pany  then  operated  as  Food  Fair.  A.  1420  was  one;  12th 
and  H  was  two;  Georgetown,  I  think,  was  in  it;  which  is 
three;  and  one  on  New  Hampshire  after  was  called  Food 
Fair.  There  were  four  of  them.  It  was  either  three  or 
four. 
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Examination  by  Mr.  Margolius: 

Q.  Mr.  Pisner,  how  old  are  you  ?  A.  51. 

Q.  Have  you,  prior  to  the  time  that  you  gave  your  testi¬ 
mony  here,  discussed  this  testimony  with  anyone?  A.  What 
do  you  mean? 

Q.  Have  you  talked  over  with  anyone  what  you  were  go¬ 
ing  to  sav  here  todav?  A.  Xo,  sir. 

Q.  You  have  not  talked  to  anybody?  A.  I  have  talked  to 
a  lot  of  people  but  I  have  not  said  anything  about  this  case. 

Mr.  Burroughs:  You  have  talked  to  us? 

The  Witness:  Yes;  oh,  sure. 

By  Mr.  Margolius : 

Q.  Did  you  talk  to  them  today  prior  to  testifying?  A. 
You  mean  about  what  I  just  said? 

Q.  Yes.  A.  Xo,  sir. 

Q.  When  did  you  talk  to  them?  A.  Today. 

Q.  You  talked  to  them  today  before  you  came  in  here 
to  testifv?  A.  That  is  right. 

Q.  Before  you  testified  you  knew  that  they  had  a  copy 
of  a  lease ;  is  that  right  ?  A.  Sure. 

Q.  Did  you  see  it  today?  A.  Did  I  see  the  lease  before? 

Q.  Did  you  see  the  lease  today?  A.  I  saw  it  just  now. 

Q.  Is  that  the  lease.  Plaintiff’s  number?  A.  All  I  know 
is  it  is  a  ten-year  lease. 

Q.  Can  you  tell  us  who  signed  that  lease, — I  am  referring 
to  Plaintiff’s  Exhibit  1  for  identification.  A.  You  want 
to  know  who  signed  the  lease? 

Q.  I  want  to  know  who  signed  at  the  end  of  the  lease.  A. 
As  far  as  I  know,  Bernie  signed  the  lease,  and  Cohen. 

Q.  In  what  capacity  did  Bernie  sign  that  lease  in?  A. 
He  was  told  to  go  down  and  sign  the  lease. 

Mr.  Burroughs:  What  was  his  title? 

The  Witness:  In  the  firm? 

Mr.  Burroughs:  Yes,  at  that  time. 

The  Witness:  I  don’t  remember  what  title  it  was. 


Mr.  Burroughs:  Look  at  it. 

The  Witness :  I  can’t  read  very  well. 

By  Mr.  Margolius: 

Q.  Do  you  have  any  difficulty  reading,  Mr.  Pisner?  A. 
Yes. 

Q.  You  can’t  read  English?  A.  Not  very  well. 

Q.  Can  you  write  English?  A.  Not  very  well. 

Q.  How  long  have  you  been  a  resident  of  the  District  of 
Columbia?  A.  About  39  years;  ever  since  I  can  remember. 

Q.  And  you  are  a  citizen  of  the  United  States?  A.  Yes, 
sir. 

Q.  Mr.  Pisner,  you  testified  that  you  were  the  president 
of  Square  Deal  from  the  time  that  the  company  was  formed 
until  the  time  that  you  sold  out  your  interest?  A.  No. 

Mr.  Burroughs:  No. 

Mr.  Margolius :  I  am  sorry ;  he  did  say  that. 

The  Witness:  Excuse  me.  I  was  the  president  until  we 
made  Bernie  president;  that  is  right. 

By  Mr.  Margolius: 

Q.  "When  did  you  make  Bernie  president?  A.  I  don’t 
remember  the  date.  It  was  several  years  before  we  sold 

m 

out,  I  think  mavbe  two  or  three  years. 

Q.  Was  he  president  only  for  a  short  period  of  time?  A. 
Until  about  the  time  I  sold  out. 

Q.  Was  he  president  only  for  a  few  number  of  years? 
A.  That  is  right. 

Q.  In  other  words,  you  were  president  first?  A.  That  is 
right. 

Q.  And  he  was  vice-president?  A.  Something  like  that. 
Q.  Then  he  became  president?  A.  Then  we  made  him 
president. 

Q.  You  became  president  again  after  that?  A.  No,  sir. 
Q.  You  never  became  president?  A.  After  that? 

Q.  Yes.  A.  I  don’t  think  so;  not  as  far  as  I  can  remem¬ 
ber. 
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Q.  In  other  words,  at  the  time  you  sold  out  he  was  the 
president?  A.  I  think  so. 

Q.  What  office  did  you  hold  at  the  time  you  sold  out? 
A.  As  far  as  I  remember,  he  was  a  member  of  the  board  of 
directors. 

Q.  After  you  gave  up  the  office  of  president,  you  no 
longer  held  office  in  this  company?  A.  Yes,  I  did. 

Q.  Outside  of  being  a  director,  I  mean.  A.  I  was  in  the 
company  all  the  time. 

Q.  You  misunderstand  me.  When  you  gave  up  being 
president,  you  still  remained  on  the  board  of  directors?  A. 
Yes,  sir. 

Q.  Did  you  act  either  as  president  or  vice-president  or 
treasurer  or  secretary  of  the  company?  A.  I  practically 
run  the  business. 

Q.  I  am  asking  you  whether  or  not  you  held  any  office. 
A.  Yes,  I  did. 

Q.  What  office?  A.  Board  of  director. 

Q.  That  is  all?  A.  Yes,  sir. 

Q.  Why  did  you  give  up  the  presidency  of  this  company? 
A.  The  onlv  reason  I  can  tell  vou  whv  is  at  that  time  after 

«  it 

being  here  so  many  years,  after  I  had  been  in  Washington, 
in  this  country,  some  years,  towards  the  last  I  find  out 
that  I  was  not  a  citizen  and  I  applied  for  my  citizen  papers. 

Q.  You  didn’t  know  before  then  that  you  weren’t  a 
citizen?  A.  That  is  right. 

Q.  You  always  thought  you  were  a  citizen?  A.  That  is 
right. 

Q.  Then  you  found  out  that  you  weren’t  and  you  wanted 
to  apply  for  your  papers?  A.  I  did. 

Q.  Why  did  you  resign  as  president?  A.  For  the  reason 
something  might  come  up  and  would  jeopardize  me  becom¬ 
ing  a  citizen. 

Q.  What  was  there  in  the  operation  of  the  business  when 
you  controlled  over  70  per  cent  of  the  stock,  that  might 
jeopardize  your  citizenship?  A.  It  was  not  only  question 
of  business,  question  on  the  outside,  maybe  something 
would  happen  that  maybe  would  stop  me  from  being  a  citi- 
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zen  and  besides  in  the  company  there  is  always  something 
that  could  happen. 

Q.  You  don’t  know  of  anything  specific?  A.  No. 

Q.  You  didn't  give  up  your  stock  ownership  of  the  com¬ 
pany?  A.  No,  sir. 

Q.  You  kept  that?  A.  That  is  right. 

Q.  You  stayed  on  as  board  of  directors  member?  A. 
That  is  right. 

Q.  You  acted  as  manager  of  the  business?  A.  I  was 
whatever  you  call  it :  I  practically  run  the  business. 

Q.  You  had  no  other  purpose  in  giving  up  the  presi¬ 
dency?  A.  That  is  the  only  purpose  I  can  think  of  right 
now. 

Q.  When  you  were  president  did  the  company  have  any 
trouble  that  you  didn’t  want  to  be  connected  with?  A.  As 
far  as  any  trouble,  it  could  ever  had,  it  was  only  misde¬ 
meanor,  if  you  call  that  trouble. 

Q.  What  was  that?  A.  We  had  stores  operate  all  over 
town  and  we  had  a  lot  of  men  working  and  the  onlv  trouble 
that  we  could  possibly  have  gotten  into  is  if  our  men  do 
any  wrong. 

Q.  You  were  afraid  of  that,  and  that  is  why  you  re¬ 
signed?  A.  I  wasn’t  specially  afraid  of  that.  We  had 
difficulty  a  lot  of  times :  different  little  odds  and  ends  came 
up,  and  Bernie  Siegel  at  that  time  was  the  supervisor,  and 
by  him  becoming  president  he  took  the  responsibility  and 
we  thought  we  would  keep  everything  just  right. 

Q.  Did  you  have  an  ABC  license?  A.  Yes. 

Q.  When  did  you  get  that?  A.  When  the  Liquor  Board 
first  came  up,  when  we  first — when  liquor  first  came  out. 

Q.  Were  you  president  at  that  time?  A.  I  don’t  remem¬ 
ber.  I  don’t  remember  if  I  was  president.  I  know  Bernie 
was  the  head  man  in  the  store:  that  is,  he  had  something 
to  do  with  the  license.  In  other  words,  the  Liquor  Board 
required  to  have  someone  from  the  firm  to  be  connected 
with  the  liquor  store. 


344 


Q.  Do  you  know  whether  or  not  you  gave  up  the  presi¬ 
dency  before  or  after  the  name,  “Food  Fair’’  was  used?  A. 
You  mean  before  the  name,  “Food  Fair”  was  used? 

Q.  That  is  right.  A.  I  was  the  president  when  Food  Fair 
was  used. 

Q.  You  were  the  president?  A.  I  think  so,  yes,  sir. 

Q.  Any  question  about  that?  A.  Not  as  far  as  I  remem¬ 
ber. 

Q.  You  were  not  an  officer,  except  a  member  of  the  board 
of  directors,  when  you  sold  your  stock  to  Mr.  IrYing  Siegel ; 
is  that  right?  A.  What  is  it,  now? 

Q.  You  were  not  the  president  of  this  company,  accord¬ 
ing  to  your  testimony  that  you  haYe  giYen  us,  when  you 
sold  out  your  stock  to  Mr.  Irring  Siegel?  A.  T  sold  the 
stock  to  Irving  and  Bernie  and  Cohen. 

Q.  When  you  did  that?  A.  I  don’t  think  I  was  the  presi¬ 
dent  at  that  time. 

Q.  Is  there  any  question  in  your  mind  about  it?  A.  It  is 
seYeral  years  ago.  I  would  haYe  to  look  it  up. 

Q.  That  is  a  closer  time  than  1935  and  1936,  isn’t  it?  A. 
It  was  years  before. 

Q.  Can  you  tell  us  when  you  sold  in  1942,  whether  you 
were  president  of  this  company?  A.  I  don’t  think  I  was. 

Q.  When  did  you  open  up  the  New  Hampshire  Avenue 
store  ?  A.  TThen  ? 

Q.  Yes,  sir.  A.  TYell,  it  was  sometime  around  1938  or 
1940;  I  don’t  remember  the  exact  date. 

Q.  TThen  Mr.  Euwer  asked  you  before  what  stores  you 
had  in  1935,  you  told  him  that  you  had  a  store  on  New 
Hampshire  Avenue.  Now,  which  store  was  that?  A.  I 
don’t  remember  right  offhand.  I  would  have  to  look  it  up 
and  see  what  stores  there  were  at  that  time.  TTe  opened 
them  and  we  closed  them. 

Q.  Did  you  have  a  store  on  New  Hampshire  Avenue  in 
the  City  of  Washington  in  1935,  under  any  name?  A.  I 
don’t  think  we  did. 

Q.  Then  you  are  wrong  on  that  answer?  A.  Maybe.  I 
don’t  remember  right  offhand. 
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Q.  In  answer  to  Mr.  Euwer,  you  said  that  you  had  a 
store  at  12th  and  H  Streets,  Northeast,  in  1935.  Under 
what  name  did  you  have  that  store  ?  A.  When  we  first  ac¬ 
quired  12th  and  H,  it  used  to  operate  as  Frank  Kidwell 
Market.  I  could  find  the  dates  out  when  Kidwell  got  out 
and  we  took  it  over. 

Q.  You  answered  Mr.  Euwer  that  in  1935  you  had  a 
store  at  12th  and  H.  I  am  asking  you  under  what  name 
you  had  it  in  that  year.  A.  I  don’t  remember. 

Q.  You  don’t  even  know  whether  you  had  a  store  there 
in  1935,  do  you?  A.  Maybe  ’35  or  ’36,  but  I  do  know  we 
had  a  store  at  12th  and  H  under  the  name  of  Food  Fair. 

Q.  Could  it  have  been  in  1935?  A.  Perhaps.  I  don’t  re¬ 
member  right  offhand. 

Q.  Under  the  name  of  Food  Fair?  A.  In  1935? 

Q.  Yes,  sir.  A.  No,  sir. 

Q.  You  are  positive  about  that?  A.  Yes,  sir. 

Q.  That  is  one  thing  you  are  sure  about?  A.  Wo  never 
used  the  name,  “Food  Fair”  until  we  opened  the  store  on 
7th  Street.  Never  heard  of  Food  Fair. 

Q.  Is  there  any  reason  why  you  didn’t  sign  that  lease? 
A.  Sure. 

Q.  Why?  A.  I  think  Mr.  Welch  looked  at  the  lease  when 
it  was  made  up  and  being  I  couldn’t  read  very  well,  Bernie 
and  Cohen  went  down  to  check  to  see  whether  it  was  all 
right,  and  they  signed  it  for  me.  They  were  told  to  sign 
under  my  responsibility. 

Q.  Who  negotiated  for  that  lease?  A.  I  did. 

Q.  Did  you  talk  to  the  man  at  the  bank?  A.  Sure. 

Q.  You  personally?  A.  Yes,  sir. 

Q.  Did  anybody  go  with  you?  A.  I  don’t  think  so. 

Q.  Did  Bernie  Siegel  go  with  you?  A.  Maybe.  But  it 
didn’t  amount  to  anything.  Me  and  Mr.  Colston  made  out 
all  the  deal. 

Q.  You  did  all  the  negotiating  personally?  A.  That  is 
rierht. 

Q.  Mr.  Siegel  did  nothing?  A.  Mr.  Siegel  was  probably 
with  me. 
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Q.  He  didn’t  have  any  part  in  the  negotiations?  A.  I 
don’t  think  he  did.  I  was  to  undertake  it  for  my  own  self. 

Q.  In  1935,  you  testified  there  was  a  poultry  store  next 
door  to  you:  is  that  right?  A.  Before  the  American  Store 
got  there,  there  was  a  poultry  store  and  then  American 
store  got  in.  I  don't  remember  exactly  what  year  it  was. 

Q.  Let  me  ask  you,  Mr.  Pisner,  you  testified  that  it  took 
you  about  five  or  six  months  to  remodel  the  store  next  door  ? 
A.  I  imagine  it  did,  yes,  sir. 

Q.  Is  that  your  best  recollection?  A.  As  far  as  I  know, 
because  Mr.  Cladny  did  the  job. 

Q.  Who  put  the  cases,  in,  the  interior  work?  A.  What 
do  you  mean  ? 

Q.  The  equipment,  the  fixtures.  A.  I  don’t  remember 
who  put  them  in  but  I  think  we  purchased  them  from  Huss- 
man. 

Q.  Do  you  remember  how  much  the  remodeling  job  cost 
you?  A.  As  far  as  I  can  remember,  the  bank  allowed  us 
$10,000  towards  remodeling  it. 

Q.  In  remodeling  the  store  and  making  the  two  into  one, 
did  you  close  up  1420  at  any  time?  A.  I  think  we  did. 

Q.  How  long  was  that  closed?  A.  I  can’t  remember  right 
offhand. 

Q.  Do  you  remember  whether  it  was  closed  as  long  as — 
do  you  know  whether  it  was  closed  at  all  ?  A.  It  had  to  be 
closed  because  had  to  combine  the  two  together. 

Q.  Do  you  remember  whether  it  was  closed  a  week? 
A.  I  imagine  it  was  closed.  It  had  to  be  closed. 

Q.  Do  you  remember  whether  it  was  closed  two  weeks? 
A.  It  had  to  be  closed  during  the  operation  because  they 
had  to  take  the  wall  out. 

Q.  You  say  it  took  five  or  six  months  to  do  the  operation? 
A.  About  five  or  six  months,  as  far  as  I  can  recollect. 

Q.  It  is  your  best  recollection  that  while  that  operation 
was  going  on,  1420  was  closed?  A.  That  is  right. 

Q.  F or  five  or  six  months  ?  A.  As  far  as  I  can  remember. 
It  was  maybe  part  closed  because  we  may  use  the  outside 
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vegetable  stand  on  the  outside  on  the  curb.  We  probably 
maybe  used  the  curb,  part  of  it. 

Q.  But  the  inside  was  closed?  A.  Part  of  it  had  to  be 
closed  because  we  had  to  combine  the  two  buildings  to¬ 
gether. 

Q.  You  have  already  testified,  I  think,  that  you  didn’t 
start  remodeling  until  after  you  signed  the  lease?  A.  We 
couldn’t  have. 

Q.  I  didn’t  ask  you  whether  you  could  or  couldn’t.  I 
asked  you  whether  you  did.  A.  No;  no,  sir. 

Q.  Do  you  remember  how  long  before  you  signed  the 
lease,  if  at  all,  that  the  American  Stores  moved  out?  A.  No, 
I  don’t  remember,  sir. 

Q.  Do  you  know  whether  they  moved  out  a  month  before  ? 
A.  I  don’t  remember,  sir.  I  don’t  remember  how  long 
before  thev  moved  out. 

Q.  Could  it  have  been  as  long  as  a  month  ?  A.  I  imagine 
it  had  to  be  after  the  lease  was  signed. 

Q.  So  they  didn’t  move  out  until  after  you  signed  the 
lease?  A.  That  is  my  best  recollection,  either  before  or 
after. 

Q.  I  know  it  had  to  be  before  or  after.  Which  is  it? 
A.  It  is  like  this:  It  is  so  many  years  ago  you  don’t  know 
if  the  man  closed  30  days  before  you  took  it  over  or  later. 

Q.  We  are  only  trying  to  find  out.  A.  I  am  giving  the 
best  recollection  I  know. 

Q.  So  that  at  the  time  you  signed  the  lease  you  don’t 
know  "whether  American  Stores  had  closed  up  or  not;  had 
moved  out?  A.  Signed  the  lease? 

Q.  At  the  time  you  signed  the  lease - A.  I  think  the 

American  Store  was  there. 

Q.  Still  there  ?  A.  I  think  it  was  until  I  signed  the  lease. 

Q.  And  then  they  got  out  after  you  signed  the  lease? 
A.  I  think  so.  I  will  say  that,  I  think  so. 

Q.  How  old  was  Bemie  Siegel  when  he  first  came  to  work 
for  you  ?  A.  Just  a  young  boy. 
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Q.  How  old  was  lie — 18,  20,  or  15  ?  A.  I  imagine  he  was 
around  18  or  19  years  old;  maybe  17;  simething  like  that; 
just  a  young  boy. 

Q.  TTliere  did  he  work  for  you  ?  A.  He  worked  for  me  all 
around  the  stores. 

Q.  When  you  first  formed  a  corporation,  do  you  remem¬ 
ber  when  it  was?  A.  It  is  some  years.  I  don’t  remember 
exactly  what  vear.  From  mv  knowing,  it  is  a  good  manv 
years. 

Q.  Was  Mr.  Siegel  an  officer  of  your  corporation  from  its 
beginning?  A.  I  don’t  think  so. 

Q.  Was  Mr.  Cohen  an  officer  of  your  corporation  from  the 
beginning?  A.  I  don’t  remember  whether  Cohen  was  with 
me  at  that  time  or  not. 

Q.  Is  there  any  question  who  came  to  work  for  you  first — 
Mr.  Siegel  or  Mr.  Cohen?  A.  I  think  Mr.  Siegel  came  first. 

Q.  Is  there  any  question  in  your  mind  about  that? 
A.  I  know  one  of  them  came — I  think  Bernie  was  there 
first.  I  think  we  had  another  bookkeeper  at  that  time  and 
then  Cohen  came  in. 

Q.  You  have  testified  that  you  gave  Henry  Cohen  and 
Bernard  Siegel  the  stock  that  they  had  up  until  the  time 
you  sold  out.  A.  I  gave  each  one  of  them  15  per  cent  of 
the  stock. 

Q.  Did  they  pay  you  for  it  ?  A.  I  don ’t  think  so. 

Q.  Did  they  pay  the  company  anything?  A.  I  don’t 
think  they  did. 

Q.  That  is  your  best  recollection  ?  A.  That  is  right. 

Q.  You  had  two  stores  on  7th  Street  before  you  took 
over  the  American  Stores;  is  that  right?  A.  It  was  two 
or  three. 

Q.  How  many  was  it?  A.  Well,  I  will  tell  you.  We  had 
another  little  store  there  next  to  the  corner  of  7th  and  P. 
I  don’t  remember  if  I  sold  that  one  out  before  we  opened 
the  Food  Fair  or  after  it.  I  could  get  the  dates. 

Q.  What  was  the  name  of  that  store?  A.  I  think  it  was 
called  C&P. 
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Q.  Do  you  have  any  recollection  of  what  the  name  of  that 
store  was?  A.  I  said  maybe  it  was  called  C&P.  It  was 
three  of  them  within  two  blocks’  range,  withing  one  block. 
So  it  was  three  stores  there.  One  had  New  York  Market 
and  one  was  Table  Supply  and  one  was  some  other  name. 
I  couldn’t  remember  which  was  which. 

Q.  You  don’t  know  which  was  which?  A.  That  is  right. 

Q.  Which  store  was  called  Square  Deal  Market  in  1935? 
A.  I  still  say  I  don’t  remember  which  one  it  was.  I  know 
some  was  called  Square  Deal. 

Q.  Was  it  on  7th  Street?  A.  At  one  time  the  store  was 
called  Square  Deal  Market  on  7th  Street. 

Q.  When  was  that?  A.  I  don’t  remember  the  year  but 
the  name  was  changed  several  times. 

Q.  How  long  did  you  have  stores  on  7th  Street?  A.  I 
guess  about  twenty  years. 

Q.  What  is  the  first  year  you  went  in  there?  A.  Eight 
after  the  First  World  War. 

Q.  What  was  the  name  of  that  store,  the  first  one? 
A.  I  think  it  was.  I  think  when  we  first  went  in  it  was 
called  C&F.  It  was  C&F. 

Q.  Is  there  any  question  in  your  mind  about  that?  A. 
No  question  about  that. 

Q.  You  are  sure  it  was  C&F?  A.  Because  I  had  a  partner 
at  the  time. 

Q.  When  did  you  change  that  name?  A.  When  my 
partner  went  out. 

Q.  When  was  that?  A.  I  will  say  a  year  or  two  after  I 
had  been  on  7th  Street,  a  man  by  the  name  of  Friedman, — 
Sam  Friedman. 

Q.  When  you  went  to  Baltimore  you  say  that  you  went 
over  there  after  you  finished  your  remodeling  of  your  store 
on  7th  Street  and  saw  the  store  in  Baltimore?  A.  When  we 
were  just  about  finishing  the  remodeling  and  starting 
putting  the  equipment  and  starting  thinking  about  opening 
it  up,  and  we  heard  quite  a  bit  about  the  Food  Fair  opening 
the  store  in  Baltimore;  the  merchants  was  talking  about  it; 
and  I  think  Bernie  and  all  of  them  was  talking  about  it. 
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Q.  I  want  you  to  name  who  those  merchants  are.  A. 
I  couldn ’t  name  them.  Maybe  it  was  50  or  100  of  them. 

Q.  Can  you  name  one?  A.  Anybody  in  “Washington 
know  they  opened  up  store  in  Baltimore  at  that  time.  It 
was  like  a  circus.  It  was  something  new.  W e  never  heard 
of  it.  I  had  never  seen  one  of  those  kind  of  stores. 

Q.  Name  one  man  you  spoke  to.  A.  I  spoke  to  Bemie 
and  Cohen.  It  was  something  new. 

Q.  The  thing  that  was  novel  about  this  thing  in  Balti¬ 
more  was  that  it  was  a  super  market;  is  that  right — self- 
service  super  market  ?  A.  It  was  a  self-service,  super  mar¬ 
ket  and  they  draw  tremendous  big  crowd  and  it  was  some¬ 
thing  hew. 

Q.  That  is  what  you  were  intending  to  build  on  1420  7th, 
when  you  took  both  stores?  A.  When  we  opened  up  the 
store  on  7th  Street  we  were  just  opening  up  a  self-service 
store. 

Q.  Super  market  ?  A.  Call  it  a  super  market,  yes. 

Q.  Didn't  you  call  it  super  market  before?  A.  We  were 
going  to  open  more  like  Mr.  Kidwell  had  in  Georgetown. 

Q.  Was  that  a  self-service  super  market?  A.  Yes,  sir. 

Q.  That  was  what  you  intended  to  open  before  you  ever 
heard -  A.  That  is  right. 

Q.  Mr.  Pisner,  getting  back  to  your  discussion,  your 
testimony,  with  respect  to  who  you  might  have  discussed 
this  case  with,  you  have  testified  that  you  have  not  dis¬ 
cussed  this  case  with  anybody  except  the  attorneys  sitting 
here,  Mr.  Burroughs - 

Mr.  Burroughs:  Didn’t  he  say  he  talked  to  a  lot  of 
people  ? 

Mr.  Margolius:  Not  about  this  case. 

By  Mr.  Margolius: 

Q.  Is  that  right?  A.  As  far  as  I  remember,  that  is  cor¬ 
rect. 

Q.  What  do  you  mean,  as  far  as  you  remember?  You 
have  answered  a  lot  of  questions  like  that.  We  are  only 
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trying  to  find  out  the  facts.  A.  That  is  what  I  am  trying 
to  give  you.  I  came  here  to  tell  the  truth,  what  I  know 
about  this  case,  and  that  is  all  I  am  trying  to  do.  The  best 
remember  is  as  far  as  I  can  remember. 

Q.  Did  you  talk  to  a  Mr.  Felsten  about  this  case?  A.  I 
don’t  even  know  who  he  is. 

Q.  He  is  a  representative  of  Food  Fair  stores  in  Phila¬ 
delphia.  A.  Xo,  sir.  I  have  seen  this  gentleman  here. 
(Indicating). 

Q.  I  am  not  talking  about  anybody  that  you  see  here 
today.  I  want  to  know  just  who  you  talked  to  about  what 
you  are  testifying  to  today  ?  A.  I  have  not  talked  to  any¬ 
one  about  it.  All  I  know  about  this  is  when  they  summoned 
me  as  a  witness.  I  went  up  to  see  Mr.  Welch  and  I  said 
to  Mr.  Welsh,  “Are  you  going  to  be  a  witness  too?”  He 
said,  “Xo.”  I  said,  “I  am  going  down  there.”  I  said, 
“There  is  no  way  for  me  to  stay  out.”  He  said,  “Xo,  you 
will  have  to  go  down.”  That  is  what  happened. 

Q.  Therefore,  the  first  time  that  you  spoke  to  anybody, 
including  the  lawyers  in  this  case  was  when  you  got  a 
supoena. 

Mr.  Burroughs:  Xo. 

Mr.  Margolius:  Let  the  witness  answer.  He  just  said 
he  got  a  subpoena  and  went  to  Mr.  Welch. 

The  Witness:  I  went  to  Mr.  Welch  and  asked  Mr.  Welch 
is  he  going  to  be  a  witness  too. 

By  Mr.  Margolius: 

Q.  After  you  got  a  summons;  is  that  right?  A.  That  is 
right. 

Mr.  Bourroughs :  Wait  a  minute.  I  think  he  is  confused. 
He  didn’t  get  any  subpoena.  He  was  asked  by  us  to  come 
in  here. 

Mr.  Danzansky:  I  think  any  discussion  like  this  should 
be  out  of  the  presence  of  the  witness. 

Mr.  Burroughs:  What  I  am  getting  at  is  to  try  to 
shorten  it.  You  had  him  confused  about  a  subpoena.  He 
has  never  had  a  subpoena - 


Mr.  Danzansky:  Tliat  it  be  out  of  the  presence  of  the 
witness. 

Mr.  Burroughs:  I  have  said  all  I  am  going  to  say. 

By  Mr.  Margolius: 

Q.  Mr.  Pisner,  when  you  talked  to  Mr.  Welch  about 

whether  or  not  he  was  going  to  be  a  witness  and  the  fact 

that  you  couldn’t  stay  out  of  it;  was  that  before  you  had 

talked  to  anybody  connected  with  this  case?  A.  Let  me 
•  • 

see,  now.  Let  me  see  if  I  understand  what  you  mean.  You 
mean  before  I  came  here  to  see  Mr.  Euwer  or  these  gentle¬ 
men  here? 

Q.  Let  me  explain  it  this  way,  Mr.  Pisner,  if  I  may.  This 
case,  like  every  case,  has  parties  to  it.  A.  I  understand. 

Q.  And  those  parties  have  lawyers?  A.  I  understand  all 
of  that. 

Q.  And  the  parties  have  interested  people  working  for 

them?  A.  I  understand  that. 

Q.  I  am  not  talking  about  anvbodv  that  vou  mav  have 

said  something  to  on  the  street  who  is  not  interested.  I 

asked  vou  before  about  the  first  time  vou  talked  to  anvbodv 
•  •  •>  » 

about  the  case  and  you  said  that  when  you  got  a  summons, 
you  went  to  see  Mr.  Welch?  A.  When  I  first  heard  about 
the  case, — let’s  say  it  that  way.  When  I  first  heard  about 
this  case,  I  went  up  to  see  Mr.  Welch. 

Q.  And  then  what  happened  in  Mr.  Welch’s  office?  A. 
Mr.  Welch  told  me — he  said,  “No,  I  am  not  going  to  be  a 
witness.  I  have  nothing  to  do  with  it.” 

Q.  What  did  you  say?  A.  What  did  I  say? 

Q.  Yes.  A.  I  said,  “It  looks  like  I  am  going  to  have  to  be 
a  witness.” 

Q.  Why  did  you  say  it  looked  like  you  were  going  to  have 
to  be  a  witness?  A.  Because  people  asked  me  to  tell  the 
truth  about  the  case  and  I  wanted  to  do  so. 

Q.  Who  asked  you  that?  A.  This  side  here,  the  Food 
Fair  side. 

Q.  Who  ?  A.  Mr.  Euwer  and  Mr.  Burroughs. 


353 


Q.  How  were  you  asked?  A.  They  asked  me  would  I 
be  a  witness;  something  like  that. 

Q.  By  letter?  A.  No. 

Q.  By  telephone  call?  A.  I  think  so;  something  like  that. 

Q.  "What  do  you  mean,  “something  like  that?”  A.  I  mean 
by  telephone  call  is  when  I  first  heard 'about  it. 

Q.  "When  was  that?  A.  You  see,  if  I  could  read  and  write 
very  well,  I  would  mark  all  those  things  down. 

Q.  Was  it  this  year?  A.  Yes. 

Q.  In  1952?  A.  That  is  right. 

Q.  And  before  that  time  you  had  never  talked  to  any¬ 
body  about  it?  A.  Not  to  the  best  of  my  knowledge. 

Q.  There  is  no  question  about  that?  A.  That  is  right. 

Q.  Did  you  talk  to  anybody  outside  of  this  case  about 
what  you  were  going  to  testify  to?  A.  Testify  to?  I  could¬ 
n’t  have. 

Q.  About  what  the  facts  are,  what  you  have  given  here. 
A.  I  couldn ’t  have. 

Q.  Your  answer  is  “no”?  A.  That  is  right. 

Q.  Did  you  give  anybody  an  affidavit  about  this  case? 
A.  No  more  I  am  giving  now. 

Q.  When  you  say  “now”,  what  do  you  mean  ?  A.  You 
see  the  gentleman  here  marking  it  down. 

Q.  I  am  talking  about  apart  from  now.  Did  you  give 
anvbodv  anv  kind  of  an  affidavit  concerning  what  vou  are 
talking  about  today?  A.  No,  sir. 

Q.  Did  you  make  any  statement  and  sign  any  statement  ? 
A.  No,  sir. 

Q.  You  never  have?  A.  No,  sir. 

Q.  When  were  you  subpoenaed — withdraw  that.  Have 
you  ever  been  subpoenaed  in  this  case,  court  summons  ?  Do 
you  know  what  I  mean  ?  A.  Yes.  I  believe  I  was  subpoenaed 
or  called  some  way  or  another. 

Q.  When?  A.  I  said  I  don’t  remember  the  exact  dates. 
If  I  would,  I  would  mark  all  those  things  down  like  I  said 
before. 
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Q.  Mr.  Pisner,  from  your  recollection,  what  is  the  date 
that  you  signed  the  lease  for  the  American  Store  property  ? 
A.  What  is  the  date? 

Q.  When  did  you  sign  the  lease?  A.  Whatever  the  date 
is  on  this  here. 

Q.  Apart  from  that  paper  that  has  been  identified  as 
Plaintiff’s  number  1,  do  you  have  any  recollection  when  you 
signed  that  lease,  the  year?  A.  I  wouldn’t  remember. 

Q.  Would  you  know  whether  it  was  1934  instead  of  1935?* 
A.  It  couldn’t  be  1934,  because  the  lease  is  1935. 

Q.  I  said  apart  from  the  piece  of  paper  itself.  A.  Not 
before  this  piece  of  paper  said  so. 

Q.  Before  you  came  up  here  and  saw  this  piece  of  paper 
did  you  know  what  year  it  was  that  you  acquired  1422  7th 
Street?  A.  I  wouldn’t  know  the  year.  I  wouldn’t  remem¬ 
ber  the  year  unless  I  looked  back  for  records. 

Q.  Did  you  know  before  you  came  up  here?  A.  Did  I 
know  what  year? 

Q.  That’s  right;  before  you  came  up.  A.  I  had  knowl¬ 
edge  of  it ;  yes,  sir. 

Q.  What  year  would  you  say?  A.  I  believe  it  was  1935; 
something  like  that. 

Q.  What  do  you  mean,  ‘  ‘  something  like  that  ”  ?  A.  What¬ 
ever  is  on  the  lease. 

Q.  What  date  is  on  that  lease?  That  is  right  there;  what 
date  is  it  ?  A.  Let  me  get  you  straight. 

Q.  You  answer  the  questions.  A.  I  want  to  answer  you 
once  right  there.  If  I  could  read  it  very  well,  we  wouldn’t 
have  all  this. 

Q.  I  am  asking  you,  Mr.  Pisner, - 

Mr.  Burroughs:  Can  you  read  enough  to  see  what  date 
is  on  there?  That  is  what  he  wants  you  to  do. 

The  Witness:  It  is  1936;  says  on  there. 

Mr.  Burroughs:  What  is  this  date  up  here,  up  at  the  top? 

The  Witness:  1935. 

Mr.  Burroughs:  What  date? 

The  Witness:  The  23rd. 


355 


By  Mr.  Margolius : 

Q.  23rd  of  what?  A.  1935. 

Q.  "What  month?  A.  You  want  to  prove  it? 

Q.  I  want  to  establish  before  you  came  up  here  you  did 

not  know  with  respect  to  time -  A.  I  do  know  it  was 

these  people  opened  up,  because  I  just  started  remodeling  it. 
When  they  opened  up,  we  went  to  Baltimore.  We  couldn’t 
open  until  the  lease  was  signed. 

Q.  I  would  like  to  ask  you,  Mr.  Pisner,  before  you  got 
out  of  this  business  in  1942,  roughly - A.  Yes. 

Q.  Before  you  came  up  to  this  office,  did  you  ever  have 
that  copy  of  that  lease  in  your  hands?  Before  I  came  in 
this  office. 

Q.  Before  you  ever  came  up  to  this  office?  A.  Yes. 

Q.  Where?  A.  I  asked  the  fellow  at  the  bank,  National 
Savings  and  Trust  Company, - 

Q.  You  asked  the  bank — go  ahead  and  finish.  A.  That  I 
wanted  to  know  what  date  the  new  lease  was  and  they  give 
me  a  copy  of  this  lease. 

Q.  When  was  that?  A.  It  was  about,  I  would  say,  sixty 
days  ago;  something  like  that. 

Q.  Sixty  days  ago?  A.  About  two  or  three  months  ago 
that  I  asked  the  bank  for  a  copy  of  it  so  I  could  remember 
what  date  I  opened  up  the  store. 

Q.  Did  anybody  ask  you  to  get  that  lease?  A.  I  don’t 
remember  anybody  asking  me;  no,  sir. 

Q.  Is  your  answer  “no”?  A.  As  far  as  I  know. 

Mr.  Burroughs :  He  said  he  didn ’t  remember. 

Mr.  Margolius:  I  want  to  know  if  he  had  any  question 
about  it. 

A.  I  don’t  think  anyone  asked  me. 

Q.  So  you  voluntarily  went  down  to  the  bank  on  your 

own -  A.  I  was  trying  to  find  out  the  date,  some  kind  of 

memory  of  it.  All  this  is  15  or  20  years  back.  I  was  trying 
to  remember  come  way  or  another  so  when  I  was  asked 
questions  I  would  be  able  to  answer  some  way  as  to  the 
date. 
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Q.  You  did  not  know  what  questions  you  were  going  to 
be  asked  ?  A.  Certainly  not. 

Q.  Before  you  were  asked  any  questions  you  went  down 
and  wanted  to  get  some  information  on  your  own?  A.  That 
is  right. 

Q.  And  did  you  ask  for  a  copy  of  the  lease?  A.  I  did. 

Q.  Wouldn’t  the  date  have  been  enough  without  a  copy? 
A.  Could  have  been,  but  I  wanted  a  copy. 

Q.  Why  did  you  ask  for  a  copy  ?  A.  I  know  them  pretty 
well  and  I  asked  for  a  copy  and  they  give  it  to  me. 

Q.  Did  you  say  anything  to  the  bank  about  still  being 
connected  with  the  company?  A.  They  know  I  wasn’t  con¬ 
nected  with  the  company.  The  bank  knowed  it. 

Q.  And  they  gave  you  a  copy  of  the  lease?  A.  Sure. 

Q.  Who  gave  you  the  copy  of  the  lease?  A.  I  deal  in  the 
bank. 

Q.  Who  gave  you  the  copy  of  the  lease  ?  A.  Mr.  Denton. 

Q.  He  knows  that  you  are  not  an  officer  of  this  company? 
A.  Whv,  sure. 

Q.  He  gave  you  a  copy  of  the  Square  Deal  lease?  A.  A 
photostat  copy.  I  asked  for  it. 

Q.  A  photostat?  A.  Something  like  that. 

Q.  Where  is  the  photostat  ?  A.  I  imagine  it  is  here  some 
place. 

Q.  Did  you  leave  it  here?  A.  I  think  so. 

Q.  This  is  not  the  paper  that  you  brought,  Plaintiff’s 
Exhibit  1?  A.  I  don’t  know  if  this  is  the  one  or  one  like  it. 
Both  look  the  same. 

Q.  You  know  what  a  photostat  looks  like?  You  would 
think  it  was  a  photostat?  A.  One  look  to  me  as  good  as 
another.  All  I  know  is  it  is  a  copy  of  the  lease. 

Q.  Do  you  own  any  stock  in  the  Food  Fair  Stores  of 
Philadelphia?  A.  No,  sir. 

Q.  Have  you  ever  owned  any  stock?  A.  No,  sir.  I  would 
be  glad  to  have  some  if  they  would  give  it  to  me. 

Q.  About  sixty  days  ago  in  the  year  1952,  you  went 
down  and  got  a  copy  of  this  lease  and  probably  a  photostat 
and  brought  it  up  here ;  is  that  right.  A.  That  is  right. 
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Q.  When  you  went  down  to  the  bank  and  got  this  lease, 
it  was  before  you  had  talked  to  anybody  connected  with 
the  case;  is  that  right?  A.  Let  me  see.  I  don’t  remember 
if  I  got  a  copy  of  the  lease  before  I  seen  Mr.  Euwer  or  I 
talked  to  Mr.  Euwer  before  or  he  asked  me  to  get  a  copy. 
I  was  trying  to  remember.  I  did  went  down  to  the  bank 
and  ask  for  a  copy  of  the  lease. 

Q.  What  is  your  present  recollection,  Mr.  Pisner  ?  A.  My 
present  recollection,  I  believe  I  may  have  talked  to  him 
before  and  he  may  have  asked  me  to  get  a  copy  and  I  went 
down  and  got  a  copy. 

Q.  And  all  of  this  was  in  this  year?  A.  Yes,  sir. 

Q.  The  first  time  you  ever  spoke  to  Mr.  Euwer  was  in 
1952?  A.  I  don’t  remember.  I  may  have  talked  to  him 
before  some  time  ago. 

Q.  Do  you  have  any  trouble  with  your  memory?  A.  No. 
I  have  some  things  like  everybody  has;  things  you  want 
to  forget. 

Q.  Do  you  want  to  forget  your  coming  up  here?  A.  If  I 
could  have  I  would  be  glad  to. 

Q.  But  you  have  not  been  able  to;  is  that  right?  A.  No. 

Q.  I  want  to  ask  you  whether  or  not — this  isn’t  very 
difficult  to  answer,  Mr.  Pisner — was  the  first  time  you  were 
up  here  within  the  last  three  months?  A.  I  think  I  was 
up  here  once  before. 

Q.  When?  A.  I  don’t  remember  the  date. 

Q.  How  long  ago?  A.  I  came  up  here  and  brought  this 
copy  of  the  lease. 

Q.  You  didn’t  get  the  lease  until  sixty  days  ago.  So  it 
had  to  be  after  that  ?  A.  It  was  in  that  time. 

Q.  Within  the  last  sixty  or  ninety  days?  A.  Something 
like  that,  yes,  sir.  The  case  was  laid  off.  I  don’t  know 
whether  it  was  three  months  or  four  months. 

Q.  It  was  during  the  last  three  or  four  months  that  you 
went  down  and  got  this  lease  and  brought  it  up  here?  A. 
That  is  right;  that  is  my  memory. 

Q.  Could  it  have  been  a  year  ago?  A.  No,  sir. 
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Q.  Could  it  have  been  in  the  middle  of  last  summer?  A. 
No,  sir. 

Q.  Could  it  have  been  last  fall?  A.  Xo. 

Q.  Could  it  have  been  before  Christmas?  A.  I  couldn’t 
remember.  I  know  it  was  this  year. 

Q.  1952  ?  A.  As  far  as  I  remember,  yes,  sir. 

Q.  Before  you  opened  the  store  on  7th  Street,  you  put 
a  sign  out ;  is  that  right  ?  A.  What  sign  ? 

Q.  Let  me  ask  you ;  Did  you  put  a  sign  out  prior  to  your 
opening  of  the  7th  Street  store,  as  Food  Fair,  I  mean.  A. 
About  30  days  before  we  opened;  maybe  15  or  30  days 
before  we  opened. 

Q.  Could  it  have  been  sixty  days  before?  A.  I  don’t 
think  so. 

Q.  Is  there  any  question  about  that?  A.  Well,  it  is.  It 
may  be  within  30  days. 

Q.  I  am  asking  you  whether  it  could  have  been  within 
sixty  days.  A.  I  don’t  think.  When  you  remodel  a  place, 
things  are  all  upset.  I  mean  everything  is  all  broken  up. 
You  couldn’t  hang  a  sign  until  you  know  what  date  you  are 
going  to  open  up. 

Q.  What  kind  of  a  sign  was  it?  A.  To  the  best  of  my 
memory,  it  was  made  out  of  cloth  and  stuck  in  the  window. 

Q.  It  was  made  out  of  oilcloth?  A.  Yes,  sir. 

Q.  What  did  it  say?  A.  4 ‘The  Future  Opening  of  the 
Store  as  Food  Fair”. 

Q.  Who  made  that  sign?  A.  I  don’t  remember. 

Q.  How  long  did  the  sign  remain?  A.  I  imagine  the 
sign  remained  up  until  we  were  ready  to  open. 

Q.  Did  it  remain  up  after  you  opened?  A.  I  don’t  think 
so. 

Q.  Is  there  any  question  in  your  mind  about  that  ?  A.  It 
couldn’t  have  been  after  we  opened  because  we  had  different 
sign  made  on  the  window. 

Q.  What  kind  of  sign  did  you  have  made  on  the  window? 
A.  All  around  the  windows. 

Q.  What  did  they  say?  A.  “Food  Fair.” 


Q.  How  long  before  you  opened  up  were  those  signs  put 
on  ?  A.  I  imagine  it  was  put  on  just  before  we  opened. 

Q.  How  long  before?  A.  I  will  say  within  30  days; 
maybe  30  or  60  days.  I  don’t  think  it  was  sixty  days. 
Maybe  30  days  before  we  opened  just  put  sign  around  the 
windows. 

Q.  Why  couldn’t  it  have  been  60  days?  A.  It  may  have 
been. 

Q.  Whv  do  vou  sav  vou  don’t  think  it  was  60  davs?  A. 
Because  generally  you  do  that  towards  the  last. 

Q.  What  kind  of  front  did  this  store  have?  I  think  it 
had  two  bay  windows. 

Q.  Where  were  the  bays  ?  A.  One  on  one  side  and  the  one 
on  other  and  door  in  the  middle. 

Q.  How  about  1420;  did  that  have  a  bay?  A.  You  mean 
before  I  remodeled  it? 

Q.  Before  it  was  opened  as  Food  Fair.  A.  The  only  time 
this  place  was  opened  as  Food  Fair  was  when  we  remodeled 
and  put  them  both  together. 

Q.  Before  it  was  opened  as  Food  Fair,  did  1420  have 

a  bay?  A.  Before  the  two  stores  was  combined  together,  it 

was  one  store  with  bay  window  and  then  when  we  remodeled 

the  bav  window  came  off  and  we  cobined  the  two  stores 
* 

together. 

Q.  When  you  opened  the  Food  Fair  you  took  your  bays 
off  completely?  A.  Show  windows.  We  put  out  different 
front. 

Q.  What  kind  of  sign  did  you  have  on  the  building,  if 
any?  'Did  you  have  a  sign  on  the  building?  A.  Not  as  far 
as  I  remember;  no,  sir;  no  more  than  the  sign,  as  I  said,  the 
store  was  going  to  open. 

Q.  Forget  about  the  oil  cloth  sign  and  forget  about  the 
sign  on  the  windows — you  didn’t  have  any  kind  of  sign  on 
the  building  itself?  A.  Xo,  sir.  I  don’t  see  the  use  for  the 
sign  to  be  on  the  building. 

Q.  Was  there  ever  a  sign  on  the  building?  A.  If  there 
was  any  sign  on  the  building,  it  was  the  name  of  the  market. 
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Q.  I  am  talking  about  Food  Fair.  Was  a  sign  with  the 
name,  “Food  Fair”  ever  put  on  the  building?  A.  The  only 
sign  I  remember - 

Q.  Mr.  Pisner,  before  you  answer,  I  am  talking  about  any 
time.  A.  The  only  sign  I  remember  is  the  sign  we  had  in 
the  bay  window.  It  was  either  on  the  window  or  maybe  on 
the  building;  I  don’t  know  what  part  it  was.  All  I  know, 
before  we  were  ready  to  open  up  the  store,  we  put  sign  up. 

Q.  Forget  the  oil  cloth  sign.  A.  It  is  the  only  sign  we 
had. 

Q.  You  never  at  any  time  up  until  the  time  you  sold  your 
stock  had  a  sign  on  the  building?  A.  Oh,  yes,  we  may  have 
had  a  sicrn  when  we  had  the  old  store. 

Q.  I  am  talking  about  Food  Fair.  A.  Xo,  sir;  as  far  as 
I  know. 

Q.  When  did  you  get  a  letter  from  Food  Fair  Stores? 

A.  Quite  some  time  after  we  opened  up  the  Food  Fair 
Stores. 

Q.  How  long  after  you  opened  up?  A.  I  will  say  within 
six  months. 

Q.  Would  it  have  been  more  than  six  months?  A.  Xo. 

Q.  Would  it  have  been  less  than  six  months?  A.  Maybe 
less,  but  it  wasn’t  any  more,  because  there  was  a  lot  of  con¬ 
fusion  about  it. 

Q.  What  do  you  mean,  a  lot  of  confusion  ?  A.  It  seemed 
like  they  thought  we  was  Food  Fair  in  Philadelphia,  we  had 
connection  with  them. 

Q.  You  mean  Food  Fair  in  Philadelphia  got  all  mixed  up 
and  thought  they  had  a  store  in  Washington?  A.  Xo,  we 
got  mixed  up. 

Q.  You  thought  you  had  a  store  in  Philadelphia  ?  A.  Let 
me  explain.  The  merchants  who  we  deal  with,  they  thought 
the  store  we  opened  belonged  to  Philadelphia  bunch. 

Q.  Xame  one  merchant  who  got  mixed  up.  A.  They 
asked  me  a  lot  of  times - 

Q.  Give  me  the  name  of  one  merchant.  A.  All  I  know 
about  it,  and  the  best  way  I  Qan  answer  you  this  question  is 


this:  Some  of  the  packing  houses  asked  me  was  the  Food 
Fair  have  any  connection  with  it. 

Q.  Give  me  the  name  of  one  merchant.  A.  I  don’t  remem¬ 
ber  the  name  of  any  one  of  them. 

Q.  I  want  the  name  of  one  merchant  who  was  confused. 
A.  You  mean  thought  Food  Fair  bought  us  out? 

Q.  That  is  right.  A.  As  far  as  I  know,  several  asked  me. 

Q.  Give  me  the  name  of  one.  A.  All  the  packing  houses, 
they  asked  me,  because  our  credit  rating  became  better,  let’s 
put  it  that  way. 

Q.  Give  me  the  name  of  one  packing  house  where  your 
credit  rating  became  better,  Mr.  Pisner.  Let’s  get  down 
to  facts.  A.  I  can’t  give  you  no  one  merchant;  is  all  I  know, 
things  became  a  little  better  for  us;  if  that  is  what  you 
want  to  know. 

Q.  Mr.  Pisner,  how  long  has  it  been  since  you  have  talked 
to  the  Siegel  boys  ?  A.  From  the  time  I  have  sold  out  I  have 
not  talked  with  them,  as  far  as  I  know. 

Q.  You  refused  to  talk  with  them?  A.  I  didn’t  say  re¬ 
fused. 

Q.  Do  you  refuse  to  talk  to  them?  A.  It  seems  like  we 
have  different  touch. 

Q.  As  a  matter  of  fact,  you  resent  them  a  great  deal, 
don’t  you?  A.  Resent  them? 

Q.  Yes.  A.  If  you  want  to  know  if  I  resent  them - 

Q.  I  am  asking  you  that  question.  A.  You  want  me  to 
answer  you  plain  ? 

Q.  That  is  right.  A.  If  you  want  me  to  answer  you,  I 
will  answer.  If  you  worked  in  the  business  for  25  years - 

Q.  Answer  the  question  yes  or  no. 

Mr.  Burroughs:  Explain  it. 

The  Witness:  I  am  going  to  answer  it  my  way  or  I  can’t 
answer  it  at  all. 

By  Mr.  Margolius: 

Q.  Go  on  and  answer  it.  A.  I  built  the  business  up  to 
the  time  I  sold  out  and  I  got  out  of  the  heart  trouble  and 
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they  remained  with  the  business.  How  would  you  like  it? 
Let’s  put  it  to  you  that  way. 

Q.  You  mean  they  gave  you  heart  trouble  and  forced 
you  out?  You  don't  mean  that,  I  am  sure.  A.  I  wouldn’t 
discuss  that  point. 

Q.  You  mean  that  you  got  out  because  you  had  heart 
trouble?  A.  I  didn't  have  it  when  I  was  there. 

Q.  You  got  heart  trouble  afterward?  A.  As  soon  as  I 
left,  when  my  sickness  started. 

Q.  What  has  that  got  to  do  with  your  getting  out?  A. 

What  did  vou  sav? 

•  » 

Q.  What  has  that  got  to  do  with  your  getting  out  ?  A.  It 
has  a  lot  to  do  with  it. 

Q.  You  mean  to  tell  me,  Mr.  Pisner,  that  you  never  saw 
a  doctor  with  respect  to  heart  trouble  before  you  sold  out 
in  1942?  A.  That  is  right;  had  no  sickness.  I  may  have 
minor  sickness.  Xever  was  sick  before:  maybe  for  tonsils  or 
something  like  that.  My  trouble  didn’t  start  until  I  got 
out  of  there. 

Q.  Your  health  had  nothing  to  do  with  your  leaving? 
A.  Xo,  sir. 

Q.  Would  you  answer  the  question?  Do  you  have  any 
resentment  against  Mr.  Irving  Siegel  or  Mr.  Bernard  Siegel, 
or  both?  A.  Resentment? 

Q.  Yes.  A.  I  kinda  feel  bad  for  myself,  if  that  is  what  you 
want  to  know. 

Q.  Because  you  made  a  bad  deal?  A.  I  have  not  made 
a  bad  deal.  I  had  no  deal. 

Q.  Why  do  you  feel  that  way?  A.  Because  I  had  no  deal; 
just  had  to  get  out  and  so  I  got  out. 

Q.  Why  did  you  have  to  get  out?  A.  It  is  a  long  story. 
It  has  nothing  to  do  with  this  case. 

Q.  As  result  of  your  getting  out  you  have  had  ill  will 
towards  these  two  men?  A.  I  don’t  think  I  was  treated 
fairly. 

Q.  Would  you  answer  that  question?  A.  I  am  answering 
you.  I  don’t  think  I  was  treated  fairly. 


363 


Q.  Have  you  had  ill  will  towards  these  men  ?  A.  I  don  ’t 

think  I  was  treated  fairlv. 

•> 

Mr.  Margolius:  I  submit  he  ought  to  answer  the  question. 
Let  me  put  it  this  way: 

By  Mr.  Margolius: 

Q.  You  have  a  great  deal  of  dislike  for  Bernie  Siegel, 
do  you  not?  A.  Because  I  was  treated  unfairly. 

Q.  Can’t  you  answer  that  ?  A.  I  am  telling  you  the  best 
I  know. 

Q.  You  are  giving  us  a  reason?  A.  That  is  the  reason 
why.  It  is  just  as  good  an  answer  as  any.  Look,  Mr. 
Margolius,  I  didn’t  want  to  discuss  any  family  affair. 

Q.  We  are  going  to  discuss  it  right  here.  A.  If  you  are, 
all  right  with  me.  If  that  is  what  you  want,  it  is  all  right 
with  me. 

Q.  Mr.  Henry  Cohen  is  not  in  wour  family?  A.  Xo. 

Q.  You  don’t  like  him  either,  do  you?  A.  What  did  you 
say,  don’t  like  him? 

Q.  That  is  right.  A.  Will  you  answer  me  one  ques¬ 
tion — 

Q.  Xo;  you  answer  the  question,  please.  A.  You  mean  I 
have  to  answer  all  the  questions? 

Q.  Yes.  A.  Okay,  I  will  answer  the  question.  What  did 
you  want  to  know? 

Q.  Bead  him  the  question. 

The  Witness:  Tell  me  what  vou  want  to  know. 

Mr.  Margolius:  Get  this  colloquy  in  there.  Read  the 
question. 

(Question  read.) 

The  Witness:  Xo,  I  don’t  like  him.  He  also  treated  me 
unfairly.  That  is  the  reason  why  I  don’t  like  him.  It  was 
Bernie  Siegel  and  Cohen,  because  of  difficulties  with  them, 
I  had  to  get  out  of  business. 

Q.  So  it  is  not  a  family  affair  you  were  talking  about 
as  vou  were  a  moment  ago?  A.  It  was  mostlv  familv  affair. 

Q.  As  a  matter  of  fact,  Mr.  Pisner,  it  it  true  that  you 
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won’t  permit  the  name  of  Irvins:  Siegel  or  Bernie  Siegel 
to  be  mentioned  in  your  house  ?  A.  I  tell  my  family  not  to 
mention  Bernie  Siegel,  mention  the  name  in  my  house. 

Q.  Don’t  you  refer  to  Bernie  Siegel  in  your  house  as 
Hitler?  A.  *Xo,  sir. 

Q.  Have  you  ever  referred  to  him  as  Hitler?  A.  If  I  did, 
I  may  have  said  it  as  a  joke. 

Q.  So  you  want  it  to  go  on  record  as  a  joke?  A.  I  don’t 
remember  saying  it,  but  if  I  did,  it  may  have  been  someone 
kidding  me  about  it. 

Q.  Have  you  ever  referred  to  your  brother-in-law,  Irving 
Siegel,  as  Mussolini?  A.  You  may  say  things  in  joke  that 
you  wouldn’t  say  otherwise. 

Q.  I  am  asking  you,  Mr.  Pisner,  under  oath,  whether  or 
not  in  your  house  you  refer  to  these  two  men,  your  brothers- 
in-law,  to  Bernie  as  Hitler,  and  to  Irving  only  Mussolini? 
A.  Not  only.  As  far  as  I  know,  their  names  in  the  house — 
it  is  my  wife’s  brothers;  I  couldn’t  very  well  say  anything 
like  that ;  that  is,  repeat  that  any  time. 

Q.  Do  you  refer  to  them  as  Hitler  and  Mussolini  ?  A.  To 
my  own  self  personally? 

Q.  If  you  talk  to  yourself,  yes.  A.  Well  maybe. 

Q.  And  to  other  people?  A.  I  don’t  remember  saying 
anything  like  that. 

f  o 

Q.  You  don’t  remember  ever  saying  it  to  anybody?  A. 
Not  as  far  as  I  can  remember.  There  is  no  good  feeling 
between  us,  if  that  is  what  you  want  to  know. 

Q.  Beg  your  pardon?  A.  There  is  no  good  feeling  be¬ 
tween  us,  if  that  is  what  you  want  to  know. 

Q.  That  is  what  I  want  to  know.  A.  That  is  on  my 
side,  anyhow. 

Q.  As  a  matter  of  fact,  Mr.  Pisner,  you  have  on  many 
occasions  made  the  statement,  have  you  not,  that  if  you 
had  the  opportunity,  you  would  hurt  the  Siegel  boys?  A. 
Hurt  them? 

Q.  That  is  right.  A.  They  are  bigger  than  I  am. 


Q.  I  am  not  talking  about  physically.  A.  What  do  you 
mean? 

Q.  If  you  could  hurt  them  in  their  business,  you  would? 
A.  Hurt  them  in  their  business? 

Q.  That  is  right. 

Mr.  Burroughs:  The  question  is,  did  you  make  that 
statement  to  anybody. 

The  Witness:  If  you  are  going  to  hurt  somebody,  you 
don’t  tell  nobody  about  it. 

By  Mr.  Margolius: 

Q.  Your  answer  is  “no”?  A.  As  far  as  I  know. 

Q.  Is  there  any  question  in  your  mind  about  it  ?  A.  I  will 
say  no,  but  you  say  something  in  your  dreams  or  something 
like  that. 

Q.  You  are  over  fifty  years  of  age.  You  are  a  witness  and 
you  are  under  oath.  A.  You  are  trying  to  get  me  confused 
and  I  am  trying  not  to  get  confused. 

Q.  That  is  the  farthest  from  my  mind.  I  am  trying  to 
ask  you  a  question,  whether  or  not  you  have  not  said  or  made 
a  statement  that  if  you  could  hurt  the  Siegel  boys,  if  the 
opportunity  ever  presents  itself  to  hurt  the  Siegel  boys,  you 
are  going  to  do  it. 

Mr.  Burroughs:  I  object,  unless  you  state  the  name  of 
the  person  to  whom  he  is  supposed  to  have  said  it. 

Mr.  Margolius:  I  am  asking  if  he  ever  made  the  state¬ 
ment. 

Mr.  Burroughs:  To  anybody? 

Mr.  Margolius:  That  is  right. 

The  Witness:  If  I  was  in  good  health  if  I  could  go  back 
in  business  and  take  some  of  their  business,  certainly  I 
would. 

Mr.  Burroughs:  The  question,  Mr.  Pisner,  was,  did  you 
ever  tell  anybody  if  you  got  the  opportunity  you  were  going 
to  damage  the  two  Siegel  brothers’  business. 

The  Witness:  The  business? 
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By  Mr.  Margolius : 

Q.  Or  them.  A.  I  couldn’t  very  well. 

Mr.  Burroughs:  Did  you  ever  make  any  such  statement, 
is  what  he  asked  you. 

The  Witness :  The  best  way  I  can  answer  that :  There  has 
been  bad  will:  that  is,  I  have  felt  bad  about  it  since  I  got  out. 

Mr.  Burroughs:  That  doesn’t  answer  the  question. 

The  Witness:  I  want  to  answer  the  best  way  I  know. 

Mr.  Burroughs:  He  asked  vou  if  vou  ever  told  anvbodv 
if  you  got  the  opportunity  you  would  hurt  them. 

The  Witness:  Hurt  them  in  business. 

Mr.  Burroughs:  Did  vou  tell  them  vou  would  hurt  them 
in  business? 

The  Witness:  Maybe  I  have. 

By  Mr.  Margolius: 

Q.  In  the  first  year  after  you  opened  Food  Fair,  Mr. 
Pisner,  you  threw  out  circulars  as  your  major  part  of 
advertising:  is  that  right?  A.  I  think  so. 

Q.  II p  until  the  time  that  you  sold  out  you  ran  that 
business — you  have  said  that  several  times — it  was  your 
business,  you  ran  it?  A.  I  ran  it  with  the  help  of  Bernie 
and  Henry  Cohen.  They  was  my  key  men. 

Q.  How  many  circulars  would  you  say  you  distributed 
the  first  year  after  you  opened  up  this  Food  Fair?  A.  You 
just  as  well  ask  me  how  long  this  world  is  going  to  last. 

Q.  Would  you  say  it  was  150,000  or  200,000  a  year?  A. 
We  distribute  some  every  week.  Some  time  we  used  to 
get  10,000;  some  time  5,000. 

Q.  Would  you  ever  get  less  than  5,000?  A.  I  don’t  think 
so. 

Q.  So  if  you  only  threw  out  five  thousand  a  week  you 
would  throw  out  about  a  quarter  of  a  million  a  year?  A. 
Whatever  it  added  up  to. 

Q.  With  respect  to  your  newspaper  advertising,  do  you 
have  any  recollection  as  to  how  much  advertising  you  did 
do  the  first  year ?  A.  Didn’t  do  very  much  because  couldn’t 
afford  to  pay  for  it. 
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Q.  When  you  opened  up  your  Food  Fair  store,  did  you 
advertise?  A.  We  advertised  several  times  in  the  news¬ 
paper.  Couldn’t  afford  to  pay  for  it. 

Q.  What  kind  of  ads  were  they?  A.  Small  ads. 

Q.  And  the  only  ads  you  ran  after  you  opened  Food  Fair 
for  the  first  year  or  two  with  small  ads?  A.  In  the  news¬ 
paper  ? 

Q.  That  is  right.  Sometime  we  would  have  an  ad  and 
sometime  we  wouldn’t. 

Q.  When  you  did,  it  was  a  small  ad  ?  A.  Sometime  it  was 
small  ad  and  I  think  several  occasions  we  may  have  used  a 
half  page  or  something  like  that  in  the  news.  I  do  know 
we  had  difficulty  paying  for  it  and  couldn’t  do  it. 

Q.  You  people  were  in  sad  financial  shape;  let’s  assume 
that.  A.  It  wmsn’t  no  question  of  bad  shape.  The  question 
was  I  was  the  top  person  in  business  and  I  was  the  type 
that  didn’t  try  to  buy  no  more  than  I  could  pay  for. 

Q.  As  a  result  you  didn’t  run  large  ads  in  the  news¬ 
paper?  A.  Yes,  sir.  My  records  speak  for  that. 

Q.  When  you  bought  merchandise,  Mr.  Pisner,  in  1936, 
after  you  started  using  the  name  “Food  Fair”,  under  what 
name  did  you  buy  merchandise  from  the  merchants,  from 
the  wholesalers?  A.  Some  people  w'ould  send  merchandise 
up  to  the  place,  “Square  Deal  Market”.  Sometime  they 
would  use  mv  own  name. 

Q.  It  was  either  your  name  or  Square  Deal  Market  ?  A. 
That  is  right. 

Q.  When  you  got  this  letter  from  the  Food  Fair  Stores 
in  Philadelphia,  do  you  recall  that  that  was  on  the  stationery, 
the  letterhead  of  Food  Fair  Stores?  Did  the  letter  have 
Food  Fair  Stores  on  the  heading?  A.  I  don’t  remember 
that. 

Q.  Do  you  remember  what  the  letter  said  specifically, 
yourself?  A.  About  what? 

Q.  Do  you  remember  what  that  letter  said?  A.  You 
mean  the  people  sending  us  a  letter  not  to  use  their  names  ? 

Q.  Yes.  A.  They  told  us  not  to  use  their  name. 
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Q.  When  was  the  last  time  you  saw  that  letter?  A.  When 
I  first  received  the  letter,  I  went  down  to  see  Mr.  Welch 
about  it.  Mr.  Welch  was  our  attorney  at  the  time.  Mr. 
Welch  answered  him  and  we  have  not  heard  no  more  about 
it  for  sometime. 

Q.  You  have  not  seen  that  letter  since?  A.  Not  as  far  as 
I  know!  no,  sir. 

Q.  Mr.  Pisner,  when  you  got  out  of  business,  when  you 
owned  70  per  cent  of  the  Square  Deal  Market  Company, 
which,  as  you  testified,  had  five  stores,  is  that  right —  A. 
When  I  got  out. 

Q.  Yes.  A.  To  the  best  of  my  knowledge,  we  had  1420, 
and  Georgetown,  was  two:  and  12th  and  H,  was  three;  1510 
was  4: 12th  and  H  and  New  Hampshire  Avenue.  I  think  it 
was  five  or  six.  Oh,  yes,  one  in  Southwest.  It  was  either 
five  or  six. 

Q.  Did  you,  before  you  sold  out  to  Irving  Siegel  and 
Bernie  Siegel  and  Henrv  Cohen,  did  vou  trv  to  sell  vour 
stock  to  an  outsider?  A.  Xo.  The  onlv  outsider  that  I  was 
talking  to  about  selling  the  stock  and  getting  new  people  in 
the  firm  was  Mr.  Welch.  Mr.  Welch  had  a  proposition  where 
other  people  was  to  come  in  with  me  and  put  money  in  with 
me  and  some  of  the  members  who  he  had  lined  up  didn’t 
want  Bernie  Siegel  and  didn’t  want  Andy  Cohen,  and 
therefore  I  didn't  accept  their  proposition.  I  am  sorry  I 
didn ’t. 

Q.  I  am  asking  you  whether  or  not  you  tried  to  sell  your 
stock - A.  I  am  answering  you  to  the  best  of  my  knowl¬ 

edge. 

Q.  Your  answer  is  “no”?  A.  That  is  right;  exactly  just 
like  I  just  said. 

Q.  Did  you  ever  put  your  business  in  the  hands  of  a 
broker  to  sell  the  assets?  A.  The  assets? 

Q.  The  business.  A.  As  far  as  I  know,  the  only  one  I 
talked  to  about  selling  it  is  to  Mr.  Welch.  Of  course,  some¬ 
body  would  make  an  offer - 
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Q.  Excuse  me.  Let’s  forget  Mr.  "Welsh.  He  was  your 
lawyer.  I  am  talking  about  a  customer  or  a  broker.  A. 
Someone  may  have  asked  me  if  I  wanted  to  sell  it  and 
I  said  “ves”. 

Q.  Did  you  ever  make  an  effort  to  sell  it?  A.  The  only 
effort  I  made  was  when  I  seen  things  wasn’t  going  right 
the  way  it  was  going  and  I  had  to  either  sell  or  turn  it  over 
to  them;  perhaps  I  did  try  to  sell. 

Q.  You  did  try  to  sell  to  outsiders?  A.  I  went  to  Welsh, 
as  far  as  I  know,  and  I  had  a  chance  to  sell  it. 

Q.  Did  you  ever  try  to  sell  your  stock  to  Morris  Kraft? 
A.  He  talked  to  me  about  it  one  time. 

Q.  Did  you  ever  offer  to  sell  him  your  stock  ?  A.  I  didn ’t 
offer  to  sell  it.  We  talked  about  it. 

Q.  Did  you  put  a  price  on  it?  A.  I  don’t  remember  that. 
There  was  a  man  named  Mr.  Ike  Young  that  talked  about 
it,  and  Mr.  Welch  talked  about  it  and  Mr.  Kraft  talked 
about  it. 

Q.  Did  you  ever  try  to  sell  your  business  through  a  broker 
by  the  name  of  Allen  deFord  ?  A.  Mr.  deFord  was  a  broker 
and  he  was  Mr.  Siegel’s  friend  and  he  was  trying  to  cook  up 
some  deal,  as  far  as  I  know. 

Q.  They  were  trying  to  cook  up  a  deal  to  squeeze  you 
out ?  A.  I  wouldn’t  sav  Mr.  deFord  had  anvthing  to  do  with 
it,  or  anybody  had  to  do  with  it,  but  to  me  it  looked  like 
it;  yes,  sir. 

Q.  Mr.  Pisner,  I  don’t  want  to  dwell  on  this  too  long.  A. 
It  is  okay. 

Q.  When  this  stuff  was  being  cooked  up  about  your  sell¬ 
ing,  sort  of  forcing  you  to  sell,  was  Henry  Cohen  mixed  up 
in  that  thing  too?  A.  It  didn’t  look  like  it  at  first.  It 
looked  like  it  later. 

Q.  He  was  with  you  in  the  business  at  that  time  ?  A.  Can 
I  answer  my  own  way  ? 

Q.  Yes.  A.  All  right.  You  see,  like  I  said,  I  couldn’t  read 
or  write  very  well.  Mr.  Cohen  and  Mr.  Siegel  was  my  right 
handed  men.  It  is  like  being  blind  and  depending  on  some- 
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body  to  see  for  you.  Mr.  Cohen  and  Mr.  Bemie  Siegel, 
they  was  the  ones,  and  when  they  kicked  me  in  the  back, 
therefore  I  had  to  do  the  best  I  could  for  myself. 

Q.  That  is  when  you  decided  to  sell?  A.  I  didn’t  decide. 
I  had  to.  It  is  like  somebody  leaving  a  blind  man  in  the 
middle  of  the  street. 

Q.  As  result  of  what  Bernie  Siegel  and  Henry  Cohen  did, 

you  were  forced  to -  A.  I  was  forced  out  of  business; 

that  is  the  way  I  feel  about  it. 

Q.  That  is  the  way  you  feel  about  it?  A.  That  is  right, 
yes,  sir. 

Q.  From  the  time  you  opened  up  the  Food  Fair  stores 
down  to  the  time  that  you  sold  in  1942,  Henry  Cohen  worked 
for  you  the  whole  time?  A.  No;  he  left  part  of  it  and  then 
he  came  back. 

Q.  When  did  he  leave?  A.  I  don’t  remember  exactly. 
He  left  for  a  short  time  and  then  he  came  back. 

Q.  Was  he  working  for  you  at  the  time  that  you  decided 
to  sell?  A.  I  think  so. 

Q.  Do  you  have  any  question  about  that?  A.  No,  I  don’t 
think  so.  I  think  he  was  there  all  right.  He  had  to  be 
there. 

Q.  Why?  A.  Well,  I  guess  he  give  me  all  the  records.  He 
had  to  tell  me  what  was  in  the  records. 

Q.  As  a  matter  of  fact,  you  refused  to  sell  to  Irving  and 
Bernie  Sie<yel  unless  Henrv  was  one  of  the  buvers?  A.  I 
didn’t  refuse.  I  know  one  thing.  I  was  more  interested  to 
see  every  bill  was  paid  to  the  people  who  I  did  business 
with  and  I  felt  like  that  every  obligation  that  the  Square 
Deal  Market  took  over  would  be  paid.  That  is  the  reason 
I  wanted  Cohen  in  there. 

Q.  That  is  the  reason  you  wanted  him  in  there?  A.  That 
is  right;  if  they  was  all  three  together, - 

Q.  When  you  were  forced  to  sell  were  you  losing  money  ? 
A.  Xot  as  far  as  I  know. 

Q.  Why  were  you  forced  to  sell?  A.  Why? 

Q.  Yes.  That  is  what  I  asked  you,  why.  A.  Because  Mr. 
Bernie  Siegel  and  Mr.  Cohen  wasn’t  doing  the  right  thing 
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and  I  had  to  send  for  Mr.  Irving  Siegel,  had  to  ask  him 
to  come  on  down  here  to  help  me  get  things  straightened 
out. 

Q.  And  he  came  on  down  ?  A.  That  is  right.  Then  I  had 
to  leave. 

Q.  How  long  did  he  work  for  you?  A.  He  was  there 
sometime. 

Q.  How  long?  A.  Until  the  business,  until  he  took  over 
the  business. 

Q.  How  long?  A.  I  don’t  remember  exactly.  He  came 
two  or  three  times  to  help  us  get  little  things  straightened 
out. 

Q.  Did  he  straighten  things  out  for  you?  A.  It  looked 
like  he  did. 

Q.  Why  were  you  forced  to  sell?  A.  Why  was  I  forced 
to  sell?  I  said  things  wasn’t  going  right. 

Q.  What  wasn’t  going  right  that  forced  you  to  sell;  that 
is  what  I  want  to  know.  A.  Because  Bernie  Siegel  and 
Cohen  wasn’t  doing  the  thing  right.  When  I  find  out  it 
was  too  late. 

Q.  What  were  they  doing  that  wasn’t  right  ?  A.  I  could¬ 
n’t  put  my  hand  on  one  particular  thing. 

Q.  You  had  nothing  against  Irving,  did  you?  A.  I  had 
nothing  against  nobody. 

Q.  At  that  time  you  had  nothing  against  Irving?  A.  I 
had  nothing  against  Irving  no  time  or  against  Bernie 
either;  only  at  the  end. 

Q.  The  same  for  Irving  too?  A.  I  have  nothing  against 
anybody,  no  more  than  I  felt  I  was  treated  unfairly.  I  felt 
they  ought  to  do  the  right  thing  because  they  was  with 
me  and  I  did  treat  them  right  and  looked  out  for  them 
and  I  felt  like  they  ought  to  look  out  for  me. 

Q.  You  are  not  in  any  way  angry  with  them  because 
they  succeeded  and  paid  your  note  off  rather  quickly? 
A.  I  am  not  angry  because  they  have  paid  off  the  note. 

Q.  You  told  people - 

Mr.  Burroughs :  Let  him  finish. 


The  Witness:  This  few  dollars  which  I  have  got  out  of  it 
give  me  just  about  10  per  cent  of  what  the  business  was 
worth. 

Q.  They  didn’t  force  you  to  sell  it  to  them?  A.  They 
didn’t  make  me  sell  it,  if  that  is  what  you  want  to  know. 
Everybody  was  going  to  walk  out  on  me!  they  was  going  to 
leave  me  by  myself. 

Q.  You  were  the  manager;  you  were  the  one  who  ran  it? 
A.  Bernie  and  Cohen. 

Q.  You  said  before,  didn’t  you,  that  you  were  the  one 
who  ran  the  business?  A.  They  was  young  boys.  I  had 
good  knowledge  of  the  business  except  the  reading  and 
writing  and  knowing  the  bookkeeping  of  the  business,  and 
that  was  the  main  end. 

Q.  Why  were  they  going  to  run  out  on  you  ?  A.  Because 
I  imagine  they  felt  like  they  wanted  it  for  themselves. 

Q.  You  had  a  lawyer  representing  you?  A.  I  didn’t  do 
as  my  lawyer  told  me.  If  I  did,  I  would  still  be  there. 

Q.  The  fact  that  you  are  not  there  hurts  you  inside, 
doesn’t  it?  A.  I  don’t  feel  so  good  about  it. 

Q.  Irving  lived  at  your  house?  A.  Oh,  yes,  for  a  while. 
He  would  come  in  frequently.  My  wife  is  his  brother.  They 
are  brothers  and  sisters. 

Q.  It  was  natural  for  him  to  come  to  the  house?  A.  So 
did  Bernie  live  at  the  house.  He  was  my  wife ’s  brother. 

Q.  He  is  not  invited  there  now?  A.  Not  as  long  as  I  am 
there. 

Q.  When  you  sold  out  to  Irving,  he  was  living  at  your 
house?  A.  Maybe  a  week  or  so;  something  like  that. 

Q.  Are  you  here  today  under  subpoena?  A.  Xo,  sir. 

Q.  You  came  up  here  voluntarily  ?  A.  As  far  as  I  know. 

Q.  Mr.  Pisner,  when  you  were  asked  to  come  up  here 
why  did  you  go  to  Mr.  Welch’s  office?  A.  Because  I  don’t 
know  much  about  attorneys  and  I  wanted  to  know  what 
this  was  all  about. 

Q.  I  want  to  know — the  first  thing  you  asked  him  was 
whether  or  not  he  was  going  to  be  a  witness?  A.  That  is 
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right.  It  was  because,  simply,  I  got  hurt  several  times  and 
I  wanted  to  know  what  this  was  all  about. 

Q.  Did  your  attorney  pick  up  the  telephone  and  call  and 
find  out  what  it  was  all  about?  A.  I  imagine  he  did. 

Q.  Did  he  do  it  in  your  presence?  A.  Not  in  my  presence; 
I  don’t  think;  maybe  he  did.  I  don’t  think  he  did.  I  don’t 
see  why  he  would  call  up  right  away. 

Q.  That  was  after  you  talked  to  Mr.  Euwer  on  the  tele¬ 
phone  ?  A.  Perhaps ;  something  like  that. 

Q.  Was  it  or  wasn’t  it?  A.  Here  is  what  I  mean.  I  don’t 
want  to  swear  to  the  date  or  minute,  if  the  man  called  up 
before  or  after.  I  want  to  answer  to  the  best  of  my  knowl¬ 
edge.  I  came  here  to  tell  the  truth  and  I  am  trying  to  tell 
the  wav  I  know. 

w 

Q.  What  I  want  to  find  out  is,  why  you  went  to  your 
lawver  to  discuss  what  vou  are  telling  us  here  todav  unless 
you  got  a  call  from  Mr.  Euwer.  So,  is  there  any  question 
that  you  got  a  call  from  Euwer  first?  A.  I  imagine  Mr. 
Euwer  called  me  and  then  I  went  to  Mr.  Welch. 

Q.  Is  there  any  question  in  your  mind  about  that?  A.  I 
don’t  think  so.  Not  the  way  it  looks  on  the  surface  of  it. 

Q.  There  could  be  a  question  if  you  went  to  Mr.  Welch 
before  you  got  a  call?  A.  I  don’t  think  I  went  there  before. 
I  don’t  know  any  reason  I  would  go  there  before. 

Q.  The  reason  might  be,  did  you  go  to  Mr.  Welch  and 
tell  him  you  would  like  to  be  a  witness?  A.  I  don’t  think 
I  said  I  would  like  to  be  a  witness. 

Q.  Did  you  tell  him  you  wanted  to  be  a  witness?  A. 
You  mean,  did  I  want  to  be  a  witness? 

Q.  Yes.  A.  I  don’t  think  I  would  want  to  be  a  witness 
no  more  than  I  could  help  it. 

Q.  Take  this  back  two  years  ago.  Did  you  offer  to  be 
a  witness  on  your  own  in  this  case?  A.  Maybe  I  did. 

Mr.  Burroughs:  Would  you  mind  qualifying  that  by 
finding  out  who  you  had  in  mind  when  he  said  he  may 
have  offered  to  be  a  witness? 
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By  Mr.  Margolius: 

Q.  Let  me  follow  that  up.  In  wanting  to  be  a  witness  in 
this  case,  did  you  go  to  Mr.  Welch  and  tell  him  you  wanted 
to  be  a  witness?  A.  I  didn’t  tell  him  nothing  like  that. 

Q.  Who  did  you  tell  you  wanted  to  bo  a  witness?  A.  I 

mav  have  told  some  friend  I  wouldn't  mind  to  be  a  wit- 
•> 

ness. 

Q.  Who  did  you  tell?  A.  I  don’t  remember.  Why  would 
I  mind  being  a  witness? 

Q.  Do  you  remember  when  the  lawsuit  was  filed?  A. 
What  lawsuit? 

Q.  This  lawsuit.  A.  I  heard  about  this  some  time.  The 
first  I  heard  was  when  I  got  a  letter  and  then  I  heard  about 
this  lawsuit  several  vears  aero  and  then  continuouslv,  as  far 
as  I  know. 

Q.  This  suit  was  filed  in  the  Washington  Court  here  in 
194S.  Did  vou  talk  to  anvbodv  about  what  vou  told  us 
here?  A.  I  couldn't  have.  I  didn’t  know  what  you  fellows 
were  going  to  ask  me.  How  could  I  tell  them? 

Q.  Did  you  give  anybody  a  statement  as  to  how  you  got 
the  name,  “Food  Fair”?  A.  How  could  I  tell  them?  I 
didn’t  know  what  vou  fellows  were  going  to  ask  me. 

Q.  May  I  finish  the  question?  A.  Yes,  sir. 

Q.  Did  you  tell  anybody  before  a  lawsuit  was  filed  in 
1948,  what  you  have  told  us  today  about  the  opening  of  the 
local  Food  Fair?  A.  I  may  have  discussed  it  with  some 
of  mv  friends.  Thev  mav  have  asked  me  “How  long  do 
you  have  the  name.”  I  couldn’t  have  told  them  no  more 
I  said  it  here.  I  never  heard  of  Food  Fair  until  I  opened 
up  that  store  on  Food  Fair,  because  I  couldn’t  read  the 
papers  very  well,  no  more  than  I  heard  it  said  around  town. 
Then  I  went  to  Baltimore  and  seen  it. 

Q.  You  went  over  with  Bernie  or  Henry?  A.  That  is 
right ;  one  of  them. 

Q.  You  don’t  know  which  one  you  went  over  with?  A.  I 
don’t  remember.  I  know  I  wasn’t  by  myself. 

Q.  Do  you  drive  an  automobile?  A.  Yes,  sir. 


Q.  Did  you  drive  over?  A.  I  don’t  remember  that.  May¬ 
be  I  went  in  somebody  else’s  car. 

Q.  You  don’t  remember  that,  either?  A.  I  don’t  remem¬ 
ber. 

Q.  Do  you  know  where  the  store  is  in  Baltimore?  A.  Not 
exactly  what  street  it  was;  no,  sir. 

Q.  Do  you  know  whether  it  was  in  downtown?  A.  All 
I  know  is  it  was  the  first  store. 

Q.  You  don’t  know  where  it  is?  A.  No,  sir.  I  was  only 
there  once. 

Q.  Let  me  ask  you  one  more  question,  and  then  I  will  be 
finished.  A.  That  is  all  right. 

Q.  "When  you  operated  in  the  District  of  Columbia  under 
the  corporation  known  as  Square  Deal  Market  Company — 
A.  Yes,  sir. 

Q.  — in  which  corporation  you  operated  under  one  or 
more  trade  names, —  A.  I  had  several  names,  that  is  right. 

Q.  — that  corporation,  or  the  operation  of  that  corpo¬ 
ration  did  not  change  after  you  changed  the  name  of  the 
7th  Street  store  to  Food  Fair;  is  that  right?  A.  Not  to  my 
knowledge;  no,  sir. 

Q.  And  when  you  bought  merchandise  from  local  credi¬ 
tors  you  still  bought  under  Square  Deal  Market  Company 
or  Charlie  Pisner?  A.  I  didn’t  buy  it  under  the  name  of 
Charlie  Pisner.  I  bought  merchandise  for  Square  Deal 
Market  or  Charlie  Pisner;  yes,  sir. 

Q.  You  did  not  buy  merchandise  under  the  name  of  Food 
Fair?  A.  No,  sir.  I  mav  have  told  them  to  send  it  down  to 
7th  Street  or  send  it  here  or  send  it  there. 

Q.  WTien  did  you  close  the  liquor  store?  A.  Didn’t  close 
the  liquor  store.  "We  sold  it. 

Q.  "When  did  you  sell  it?  A.  I  don’t  remember  the  date. 

Q.  TThat  year  was  it?  A.  I  guess  three  or  four  years 
before  we  sold  the  corporation;  maybe  a  couple  of  years 
before  we  sold  the  corporation. 

Q.  Could  it  have  been  as  much  as  five  years?  A.  Maybe 
it  could  be;  but  I  know  we  sold  it  just  before  we  sold  the 
corporation;  sometime  before. 
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Q.  You  mean  when  you  sold  the  corporation?  A.  That 
is  right. 

Q.  In  1942?  A.  That  is  right;  before  we  sold  the  corpo¬ 
ration  we  sold  the  liquor  store. 

Q.  Could  it  have  been  a  year?  A.  Maybe  a  year  or  maybe 
three. 

Q.  Maybe  4  or  5?  A.  Oh,  no.  It  couldn’t  be  that  long. 
Five  years  before  I  don’t  think  they  had  prohibition.  How 

long  has  prohibition - 

Q.  Since  1934.  A.  I  don’t  remember. 

Q.  You  mean  repeal  of  prohibition?  A.  Yes. 

Mr.  Margolius:  That  is  all. 

Examination  by  Mr.  Burroughs: 

Q.  Where  were  you  born?  A.  Russia. 

Q.  When  did  you  come  to  this  country?  A.  When  I  was 
around  13  years  old. 

Q.  How  much  formal  education  have  you  had?  By  for¬ 
mal,  I  mean  going  to  school.  A.  Very  little. 

Q.  When  you  say  “very  little”,  what  do  you  mean?  A. 
I  had  no  opportunity  to  go  to  school.  I  had  to  go  to  work 
to  make  a  living. 

Q.  Did  you  go  to  school  after  you  came  to  this  country? 

A.  I  went  to  school  mavbe  six  months  all  told.  I  tried  sev- 

•> 

eral  times  but  I  had  to  make  a  living  for  myself. 

Q.  Did  you  come  here  with  your  parents  from  Russia?  A. 
My  parents  died  over  there.  I  came  over  by  myself. 

Q.  Who  did  you  live  with  when  you  came  here?  A.  First 
I  lived  with  my  uncle  for  a  while ;  just  maybe  six  months  or 
a  year;  and  then  I  stayed  with  my  sister,  and  I  had  to  go 
to  work  because  she  couldn’t  afford  to  keep  me,  and  I  had 
to  make  a  living  for  mvself.  I  was  around  15  or  14  vears 
old,  I  had  to  make  a  living  for  myself. 

Q.  "When  you  testified  that  you  thought  that  you  were 
an  American  citizen  at  one  time,  what  did  you  mean  by 
that,  that  you  thought  that  you  were?  A.  When  I  first 
came  to  this  country  I  had  uncles  and  aunts  in  Philadelphia. 
One  was  named  Charles  Lifchistf.  He  was  my  guardian. 


He  was  a  banker,  and  I  came  to  Philadelphia  and  none  of 
mv  aunts  and  uncles  took  any  interest  in  me.  So  mv  sister 

w  *  * 

got  married  and  on  the  wedding  of  my  sister  one  of  my 
uncles  from  Washington  came  to  the  wedding  in  Phila¬ 
delphia.  I  kind  took  a  liking  to  him  and  he  took  a  liking 
to  me,  and  I  begged  him  to  bring  me  here.  That  is  how  I 
got  here.  I  have  been  trying  to  earn  a  living  ever  since. 

Q.  Did  something  happen  that  made  you  think  you  were 

a  citizen?  A.  At  that  time  I  was  under  the  impression 

that  if  a  child  came  before  a  certain  age  and  I  thought  my 

uncle  took  care  of  those  things.  Then  I  find  out  that  I  was 

not  a  citizen  and  mv  bov  went  to  the  military  school  and  I 

*  ••  » 

commence  to  find  out  and  find  out  I  wasn’t,  and  I  com¬ 
menced  feeling  bad.  I  was  worried  I  was  going  to  get  my¬ 
self  in  bad,  something  was  going  to  happen,  that  I  may  not 
be  able  to  become  a  citizen.  So  it  worried  me.  So  we  named 
Bernie  Siegel  as  president. 

Q.  At  that  time  were  you  having  any  difficulty  with,  we 
will  say,  the  food  inspectors  or  the  District  authorities? 
A.  Well,  yes.  That  is  why  I  wanted  Mr.  Siegel  to  become 
president  and  assume  the  responsibility.  So  if  anything 
did  happen,  that  he  would  be  responsible  for  some  of  those 
things,  and  I  would  be  able  to  get  my  citizenship.  Some  of 
the  things  happened  before. 

Q.  What  was  the  nature  of  “some  of  the  things”  that 
did  happen?  A.  The  only  thing  that  did  happen,  as  far  as 
I  know,  we  had  a  lot  of  stores  and  a  man  was  selling  meat 
behind  the  counter  and  he  may  take  two  ounces  from  them 
without  knowing,  to  me,  and  that  perhaps  could  happen. 
And  perhaps  one  of  the  butchers  didn’t  take  care  of  the 
piece  of  meat  and  let  it  get  bad. 

Q.  Did  you  consult  Mr.  Welch  or  any  other  attorney 
before  you  took  that  step?  A.  Oh,  yes.  I  talked  to  Mr. 
Welch  about  it.  In  fact,  he  helped  as  much  as  he  could. 
Even  at  nights  he  helped  me.  Mr.  Welch  took  much  interest 
in  me. 

Mr.  Burroughs :  That  is  all. 


37S 


Further  Examination  by  Mr.  Margolius: 

Q.  So  you  are  saying,  Mr.  Pisner,  that  you  had  Bernie 
Siegel  become  president  so  he  could  front  for  you?  A.  Not 
front. 

Q.  And  you  could  get  your  naturalization  papers?  A. 
Not  front.  Mr.  Siegel  was  supervisor. 

Q.  After  you  got  your  naturalization  papers,  you  became 
president  again,  didn’t  you?  A.  Not  as  far  as  I  know. 

Q.  As  far  as  you  know,  you  didn’t?  A.  No,  sir.  Then 
after  that  we  got  ourselves  in  trouble  from  the  short  weight 
people. 

Q.  After  what?  A.  During  the  presidency  of  Mr.  Siegel 
we  got  ourselves  in  short-weight  trouble. 

Q.  How  long  after  he  became  president  did  that  happen? 

A.  I  don’t  know  how  long  it  would  be,  but  it  happened  at 
that  time. 

Q.  Are  you  sure  that  it  wasn’t  before  he  became  presi¬ 
dent?  A.  I  am  not  sure. 

Q.  Are  you  sure  of  anything?  A.  Yes.  I  am  sure  of 
this:  I  don’t  want  to  say  anything  that  isn’t  so,  to  the 
best  of  my  knowledge.  I  don’t  want  to  say  either  way  it 
isn't  so.  Therefore  I  want  to  say  it  the  best  way  I  can  say 
it,  because  to  me  either  side  don’t  mean  anything. 

Q.  In  the  light  of  that,  can  you  again  give  us,  please, 
Mr.  Pisner,  in  a  verv  short  wav,  whv  vou  bear  ill  will 
toward  these  men?  A.  Because  I  was  ill-treated. 

Q.  Do  you  want  to  elaborate  on  that?  A.  Yes,  sir. 

Q.  Go  ahead.  A.  I  mean,  there  is  no  elaboration  to  it. 
I  was  ill-treated  as  far  as  I  can  say. 

Q.  How  were  you  ill-treated?  A.  Because  I  felt  like  I 
was  pushed  out  of  the  business. 

Q.  How  were  you  pushed  out?  A.  Let  me  put  it  to  you 
this  way:  The  records  I  got  and  the  way  things  started 
happening,  one  afternoon  I  had  no  alternative  but  to  get 
out. 

Q.  TTho  gave  you  those  records  that  you  got?  A.  The 
only  records  I  got  was  through  Mr.  Cohen  and  Mr.  Siegel. 


Q.  Did  you  have  a  certified  public  accountant?  A.  He 
used  to  come  in,  yes,  sir. 

Q.  Didn’t  he  make  records?  A.  I  suppose  he  looked 
at  what  they  give  him. 

Q.  Did  you  ever  raise  any  question  with  him  as  to  the 
records?  A.  All  I  know  is  whatever  they  said. 

Q.  You  had  a  CPA?  A.  As  far  as  I  know,  yes,  sir. 

Q.  You  were  complaining  about  your  records  and  never 
said  anything  to  him?  A.  He  explained  to  me  what  was 
going  on  from  the  records  he  had. 

Q.  As  a  result  of  the  record —  A.  As  result  of  the 
records  and  things  happening,  and  I  had  built  my  name 
up  here  as  far  as  credit  was  concerned,  in  town,  for  a  good 
manv  vears,  and  I  felt  thev  shouldn’t  lose  anvthing  on  me 
because  they  was  all  good  to  me. 

Q.  That  is  why  you  got  out  ?  A.  That  is  right ;  I  had  to 
get  out. 

Q.  They  paid  the  debts?  A.  They  didn’t  pay  the  debts, 
no. 

Q.  Who  paid  the  debts  ?  A.  I  will  tell  you.  There  was  so 
much  assets  and  so  much  liabilities.  They  told  me  so  much 
we  owed  and  so  much  we  have.  So  they  paid  the  bills 
which  we  had,  which  we  owed,  and  the  rest  of  it,  something 
around  $20,000  or  $30,000  difference,  they  had  to  pay  it 
out  in  a  certain  time.  I  think  they  paid  $5,000  cash  and  the 
rest  they  had  to  pay  so  much  a  month. 

Q.  They  paid  it  to  you?  A.  They  paid  me  so  much  a 
month;  that  is  right. 

Q.  How  long  was  that  supposed  to  run  for?  A.  I  don’t 
remember  exactly  how  the  notes  were.  I  think  it  was  $400 
or  $500  a  month  that  had  to  be  paid. 

Q.  For  six  years?  A.  I  don’t  remember  how  long.  It 
couldn’t  run  for  six  years.  It  was  only  $20,000  or  $30,000. 
I  know  the  business  could  pay  it,  because  I  was  drawing 
practically  that  much  out  of  it  when  I  was  there.  They 
would  have  the  business  and  I  know  they  could  make  the 
payments  and  pay  the  bills. 
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Q.  So  it  was  in  pretty  good  shape  ?  A.  As  for  as  I  know, 
ves. 

V 

Q.  So  that  didn’t  worry  you,  about  getting  out?  So  you 
weren’t  forced  to  get  out  because  of  business?  A.  The  way 
things  was  going,  and  the  way  they  was  trying  to  do,  why, 
hell,  if  we  had  kept  going  the  business  would  be  closed  up. 

Q.  You  still  took  their  note?  A.  I  shouldn’t  have,  but  I 
did.  I  shouldn’t  have  done  a  lot  of  things  I  did  but  I  did. 

Q.  Did  you  lose  any  money  on  the  notes  ?  A.  No,  sir. 

Q.  You  got  paid?  A.  Yes. 

Q.  You  got  paid  in  about  a  third  of  the  time?  A.  Yes. 

Q.  That  has  been  in  your  head  all  the  time  ?  A.  What  do 

vou  mean? 

•> 

Q.  You  have  been  angry  with  them  because  of  that? 
A.  No,  sir. 

Q.  That  hasn’t  caused  any  ill  feeling?  A.  That  hasn’t 
caused  ill  feeling,  because  they  paid  the  note. 

Q.  You  thought  you  might  have  the  business  back?  A. 
I  know  I  couldn ’t  have  the  business  back. 

Mr.  Margolius:  That  is  all. 

Mr.  Burroughs:  Did  the  business  begin  to  pick  up  after 
you  left? 

The  Witness:  It  looks  like  it. 

Bv  Mr.  Margolius: 

Q.  Let  me  ask  you  one  question.  Did  you  have  security 
for  that  note?  A.  May  have  had  chattel  mortgage.  I  don’t 
think  I  could  have  had  chattel  mortgage  because  some  of  it 
we  owed  some  money  on.  I  don’t  remember  the  security 
we  had.  Maybe  some  was  clear. 

Q.  So  there  won’t  be  any  misunderstanding —  A.  They 
paid  the  note. 

Q.  The  only  thing  you  are  sure  about  today  is  how  you 
got  the  name,  “Food  Fair”?  A.  I  am  sure  about  all  the 
things. 

Mr.  Burroughs:  Wait  just  a  minute. 
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Mr.  Margolius :  The  record  will  speak  for  itself.  I  have 
no  further  questions. 

Mr.  Burroughs:  That  is  all. 

I  have  read  the  foregoing  pages,  1  to  86,  inclusive,  which 
contain  a  correct  transcript  of  the  answers  made  by  me 
to  the  questions  therein  recorded. 

Charles  Pisxer. 

Plaintiff's  Exhibit  No.  30 

Filed  October  16,  1952 

We,  the  undersigned,  as  beneficiaries  under  the  Will  of 
Jacob  Franz,  deceased,  hereby  approve  the  Lease,  dated 
December  23,  1935,  by  and  between  the  National  Savings 
and  Trust  Company,  as  Trustee  of  the  Estate  of  Jacob 
Franz,  deceased,  and  the  Square  Deal  Market  Co.,  Inc., 
covering  premises  known  as  1420  and  1422  Seventh  Street, 
Northwest,  in  the  City  of  Washington,  District  of  Co¬ 
lumbia. 

Elizabeth  F.  Hollidge. 

Eleaxora  F.  Lamond. 

This  Lease,  made  this  23rd  day  of  December,  1935,  by 
and  between  the  National  Savings  and  Trust  Company,  as 
Trustee  of  the  Estate  of  Jacob  Franz,  deceased,  party  of 
the  first  part,  hereinafter  called  the  Lessor  and  Square 
Deal  Market  Co.,  Inc.,  a  body  corporate  under  the  laws  of 
the  State  of  Delaware,  party  hereto  of  the  second  part, 
hereinafter  called  the  Lessee. 

Witnesseth:  That  the  said  Lessor  does  herebv  let  and 

• 

demise  to  the  said  Lessee,  premises  known  as  1420  and 
1422  Seventh  Street,  Northwest,  in  the  City  of  Washington, 
District  of  Columbia,  for  the  term  of  five  (5)  years  com¬ 
mencing  on  the  first  day  of  January,  1936,  and  fully  to  be 
completed  and  ended  on  the  thirty-first  day  of  December, 
1940,  for  the  sum  of  Twenty-four  Thousand  Dollars 
($24,000.),  payable  in  monthly  instalments  of  Four  Hun- 
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dred  Dollars  ($400.),  in  advance  at  the  National  Savings 
and  Trust  Company,  the  first  payment  to  be  made  on  the 
first  day  of  January,  1936,  and  a  like  sum  on  the  first  day 
of  each  and  every  month  thereafter. 

And  the  Said  Lessee  Covenants  and  Agrees,  that  it  will 
not  carry  on  any  business  herein  except  that  of  general 
meat  and  provision  business  and  fish  and  poultry  business, 
nor  sublet  the  said  premises  or  assign  this  lease  in  whole 
or  in  part  without  the  written  consent  of  said  Lessor;  that 
it  will  not  use  said  premises  for  disorderly  or  unlawful 
purposes:  that  it  will  comply  with  all  Governmental  and 
District  authority  regulations;  that  it  will  pay  the  said  rent 
as  above  stated  and  all  bills  for  gas  and  electricity  used 
on  the  premises,  making  the  necessary  deposits  at  the  re¬ 
spective  offices  to  secure  same;  that  it  will  pay  all  water 
rents  for  said  premises  during  its  tenancy  thereof :  that  it 
will  keep  the  demised  premises  and  all  wires,  pipes,  glass, 
plumbing  and  other  fixtures  therein  or  used  thereunto 
repaired,  excepting  only  repairs  to  roof,  at  its  own  cost  and 
expense,  and  that  it  will  surrender  the  same  at  the  expira¬ 
tion  of  its  tenanev  in  srood  order,  ordinarv  wear  and  tear 
and  damage  by  the  act  of  God  or  public  enemy  excepted. 

Provided,  that  is  if  the  Lessee  shall  fail  to  pay  the  said 
rent  in  advance  as  aforesaid,  although  there  should  have 
been  no  legal  or  formal  demand  for  the  same,  or  shall 
neglect  to  pay  the  water  rent  or  gas  and  electric  bills  at  the 
time  and  the  day  when  the  same  shall  fall  due  and  be  pay¬ 
able  as  hereinbefore  mentioned,  or  shall  sublet  or  assign 
the  said  premises,  or  carry  on  any  business  therein  except 
that  of  the  business  mentioned  aforesaid,  without  the  writ¬ 
ten  consent  as  aforesaid;  or  shall  use  the  same  for  any 
disorderly  or  unlawful  purpose,  or  break  either  of  the 
aforesaid  covenants,  then,  and  in  either  of  said  events, 
this  Lease,  and  all  things  herein  contained,  shall  cease  and 
determine  and  shall  operate  as  a  Notice  to  Quit,  the  thirty 
days’  notice  to  quit  being  hereby  expressly  waived.  And 
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the  said  Lessor,  its  successors  and  assigns,  shall  and  may 
proceed  to  recover  possession  of  said  premises  under  and  by 
virtue  of  the  provisions  of  the  Code  of  Law  for  the  District 
of  Columbia,  to  regulate  proceedings  in  cases  between 
landlord  and  tenant. 

And  It  Is  Further  Provided,  That  if,  under  the  pro¬ 
visions  of  this  lease,  a  seven  days’  summons  shall  be  served, 
and  a  compromise  or  settlement  shall  be  made  thereupon, 
it  shall  not  constitute  a  waiver  of  any  covenant  herein 
contained.  And  the  said  Lessee  herebv  agrees  to  deliver 
the  premises  in  the  same  order  in  which  they  were  received, 
usual  wear  and  tear,  fire  and  storm  excepted,  and  it  is  also 
hereby  agreed  that  no  waiver  of  one  breach  of  any  cove¬ 
nant  herein  contained  shall  be  construed  to  waive  or  in  any 
manner  affect  the  covenants  of  this  Lease. 

The  Lessee,  at  its  option,  shall  be  entitled  to  the  privi¬ 
lege  to  renew  this  lease  for  an  additional  term  of  five  (5) 
years,  beginning  on  the  first  day  of  January,  1941,  and  end¬ 
ing  on  the  thirty-first  day  of  December,  1945,  under  the 
same  terms  and  conditions,  such  renewal  of  said  lease  to 
be  subject  to  all  the  terms  and  conditions  as  herein  ex¬ 
pressed.  Said  option  to  renew  shall  be  regarded  as  waived 
unless  said  Lessee  gives  written  notice  to  the  Lessor  of  its 
intention  to  renew  this  lease  on  or  before  the  first  day  of 
November,  1940. 

In  Testimonv  Whereof,  on  the  dav  and  vear  first  herein- 
before  written,  the  National  Savings  and  Trust  Company 
has  had  its  corporate  seal  hereto  attached  and  caused  these 
presents  to  be  signed  by  H.  Prescott  Gatley,  its  President, 
attested  by  E.  Percival  Wilson,  its  Secretary,  and  has  ap¬ 
pointed  the  said  H.  Prescott  Gatley  to  be  its  attorney-in- 
fact,  the  same  to  acknowledge  and  deliver  according  to  law ; 
and  the  said  Square  Deal  Market  Co.,  Inc.,  has  had  its  cor¬ 
porate  seal  hereto  attached  and  caused  these  presents  to  be 
signed  by  Bernard  N.  Siegel,  its  Vice  President,  attested 
by  H.  F.  Cohen,  its  Secretary,  and  has  appointed  Bernard 
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N.  Siegel,  to  be  its  attorney-in-fact,  the  same  to  acknowl¬ 
edge  and  deliver  according  to  law. 

National.  Savings  and  Trust  Company, 


By 

BLC  /s/  H.  Prescott  Gatley, 

F  President. 

Trustee  of  the  Estate  of  Jacob  Franz, 
deceased. 


Attest : 

(Corporate  Seal) 

/s/  E.  Percival  Wilson, 
Secretary. 


Lessor. 


Square  Deal  Market  Co.,  Inc., 

By 

/s/  Bernard  N.  Siegel, 

Vice  President. 
Lessee. 
(Corporate  Seal) 

Attest : 

/s/  H.  F.  Cohen, 

Secretary. 
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District  of  Columbia,  to-wit : 

I,  John  W.  Crow,  a  Notary  Public  in  and  for  the  District 
of  Columbia,  do  hereby  certify  that  H.  Prescott  Gatley, 
who  is  personally  well  known  to  me  to  be  the  attorney-in- 
fact  of  the  National  Savings  and  Trust  Company,  the  cor¬ 
poration  Lessor  in  the  foregoing  and  annexed  Indenture  of 
Lease,  bearing  date  the  Twenty-Third  day  of  December, 
1935,  personally  appeared  before  me  in  said  District  and 

bv  virtue  of  the  authority  in  said  Indenture  of  Lease  con- 
•  » 

ferred  upon  him,  acknowledged  the  same  to  be  the  act  and 
deed  of  said  corporation. 

Given  under  my  hand  and  notarial  seal  this  17th  day  of 
January,  A.  D.  1936. 

(Notarial  Seal)  /s/  John  W.  Crow, 

Notary  Public,  D.  C. 


District  of  Columbia,  to-wit: 

I.  John  R.  Daily,  a  Notary  Public  in  and  for  the  District 
of  Columbia,  do  hereby  certify  that  Bernard  N.  Siegel,  who 
is  personally  well  known  to  me  to  be  the  attorney-in-fact 
of  the  Square  Deal  Market  Co.,  Inc.,  the  corporation 
Lessee  in  the  foregoing  and  annexed  Indenture  of  Lease, 
bearing  date  the  3rd  day  of  January,  1936,  personally  ap¬ 
peared  before  me  in  said  District  and  by  virtue  of  the  au¬ 
thority  in  said  Indenture  of  Lease  conferred  upon  him, 
acknowledged  the  same  to  be  the  act  and  deed  of  said  cor¬ 
poration. 

Given  under  my  hand  and  notarial  seal  this  3rd  day  of 
January,  A.  D.,  1936. 

(Notarial  Seal)  /s/  John  R.  Daily, 

Notary  Public,  D.  C. 
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Plaintiff's  Exhibit  No.  31 

Filed  October  16,  1952 


Address 

1 420-7 th  St.,  X.  TV. 

5010-1  st  St.,  X.  W. 

352S  E.  Capitol  St. 

3041  Xavlor  Rd.,  S.  E. 
1S05  Columbia  Rd.,  X.  W. 
Viers  Mill  Rd.,  'Wheaton 
1919  Michigan  Ave.,  X.  E. 
Langley  Park 
4241  Pershing  Drive,  Va. 
4701  Columbia  Pike,  Va. 
Belle  View  Blvd.,  Va. 


Trade  Name 

Food  Fair  Super  Market 
Food  Fair  Super  Market 
F ood  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 


(a)  Opened  September  1951. 

(b)  Opened  May  1951. 


Fiscal  Year 
ending 

Aug.  31,  1951 

$  348,175.19 
53S,6S0.01 
S04, 813.70 
1,117, 86S.95 
1,249,167.43 
1,265,143.33 
1,922,514.26 
1S9, 116.32  (a) 
S75, 155.66 
976,780.37 
425,714.02  (b) 


$9,713,129.24 


Address 

1420-7th  St.,  X.  W. 

501 0-1  st  St,  X.  TV 
3528  E.  Capitol  St. 

3041  Xaylor  Road,  S.  E. 
1S05  Columbia  Rd.,  X.  E. 
Viers  Mill  Rd.,  Wheaton 
1919  Michigan  Ave.,  X.  E. 
4241  Xo.  Pershing  Dr.,  Va. 
4714  Columbia  Pike,  Va. 


Trade  Name 

Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 


Fiscal  Year 
ending 

Aug.  31,  1950 

$  364,225.09 
490,185.55 

713.838.36 
SS9, 237.93 

1,419,031.45 
325,996.60  (a) 
1,997,929.32 

771.259.36  (b) 
727,462.03  (b) 


$7,679,165.69 


(a)  Opened  May  1950. 

(b)  Consolidated  with  Food  Fair  of  Virginia. 
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Address 

1420-7th  St.,  N.  W. 
5010-lst  St,  N.  W. 

.  3528  E.  Capitol  St. 

3041  Xavlor  Rd.,  S.  E. 
1805  Columbia  Rd.,  N.  W. 
1818  Bennings  Rd.,  N.  E. 
1919  Michigan  Ave.,  N.  E. 


(a)  Sold  June  1949. 

(b)  Opened  November  1948. 


*  Address 

1420-7 th  St.,  N.  W. 
5010-lst  St.,  N.  W. 

3528  E.  Capitol  St. 

,  3041  Naylor  Road,  S.  E. 
1805  Columbia  Rd.,  N.  W. 
1127  H  St,  N.  E.— 

ISIS  Bennings  Rd.,  N.  E. 


(a)  Opened  January  1948. 

(b)  Moved  to  new  location. 


Fiscal  Year 
ending 

Trade  Name  Aug.  31,  1949 

Food  Fair  Super  Market  $  356,971.10 

Food  Fair  Super  Market  490,692.59 

Food  Fair  Super  Market  583,574.16 

Food  Fair  Super  Market  680,043.07 

Food  Fair  Super  Market  1,282,758.23 

Food  Fair  Super  Market  289,360.87  (a) 

Food  Fair  Super  Market  1,151,995.47  (b) 

$4,835,395.49 


Fiscal  Year 
ending 

Trade  Name  Aug.  31,  1948 

Food  Fair  Super  Market  $  336,172.38 

Food  Fair  Super  Market  432,332.21 

Food  Fair  Super  Market  49S,SS0.2S 

Food  Fair  Super  Market  536,449.35 

Food  Fair  Super  Market  676,521.32  (a) 

Food  Fair  Super  Market  316,630.45  (b) 

$2,796,986.00 


Fiscal  Year 
ending 

Address  Trade  Name  Aug.  31,  1947 

1420-7 th  St.,  N.  W.  Food  Fair  Super  Market  $  316,288.00 

5010-lst  St,  N.  W.  Food  Fair  Super  Market  417,724.57 

3528  E.  Capitol  St.  Food  Fair  Super  Market  564,420.54 

3041  Taylor  Road,  S.  E.  Food  Fair  Super  Market  516,149.51 

1127  H  St.,  N.  E.  Food  Fair  Super  Market  342,066.71 

1420-7th  St.,  N.  W.  Food  Fair  Super  Market 

(Wholesale  Dept.)  71,890.42 

$2,228,539.75 


Address 

1420-7th  St.,  N.  W. 
5010-lst  St.,  X.  W. 

3528  E.  Capitol  St. 

3041  Xavlor  Road,  X.  E. 
1127  H  St.,  X.  E. 
1420-7th  St.,  X.  W. 


Address 

1 420-7 th  St.,  X.  W. 
5010-lst  St.,  X.  W. 

352S  E.  Capitol  St. 

3041  Xavlor  Road,  S.  E. 
,925-4th  St.,  S.  W. 

1127  H.  St.,  X.  E. 
631-4th  St.,  S.  W. 
2007-14th  St.,  X.  W. 


(a)  Opened  October  1944. 

(b)  Closed  July  1945. 

(c)  Closed  July  1945. 


Address 

1420-7th  St.,  X.  W. 
5010-lst  St.,  X.  W. 
3528  E.  Capitol  St. 
925-4th  St.,  S.  W. 
1127  H  St.,  X.  E. 
1510-7th  St.,  X.  W. 
631-4th  St.,  S.  W. 
2007-14th  St.,  X.  W. 


Fiscal  Year 
ending 

Trade  Name  Aug.  31,  1946 


Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
(Wholesale  Dept.) 


$  333,123.32 
37S,1 66.04 
521,831.80 
535,S99.52 
389,945.05 

583,424.15 


$2,742,3S9.SS 


Fiscal  Year 
ending 

Trade  Name  Aug.  31,  1945 


Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Table  Supply  Stores 
Food  Fair  Super  Market 
Table  Supply  Stores 
Table  Supply  Stores 


$  420,S16.34 
227,893.55 
514,812.86 
6S8.966.32  (a) 
60,822.96  (b) 
306,207.94 
71,600.32  (c) 
50,359.55  (d) 


$2,341,479.84 


Fiscal  Year 
ending 

Trade  Name  Aug.  31,  1944 


Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Table  Supply  Stores 
Food  Fair  Super  Market 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 


$  310,816.22 
209,866.43 
407,112.82 

60.884.32 
264,811.S0 

57,811.39  (a) 

59.481.32 
63,104.18 


$1,433,888.48 


(a)  Closed  August  1944. 
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f  Address 

1420-7th  St.,  N.  W. 
5010-1  st  St.,  N.  W. 

»  352S  E.  Capitol  St. 
925-4th  St.,  S.  W. 
1127  H  St.,  N.  E. 
1510-7th  St.,  N.  W. 

'  631-4th  St.,  S.  W. 
2007-14th  St,  N.  W. 

!  3276  M  Street,  N.  W. 


Trade  Name 

Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Table  Supply  Stores 
Food  Fair  Super  Market 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Food  Fair  Super  Market 


Fiscal  Year 
ending 

Aug.  31,  1943 

$  309,151.61 
201,131.33 
381,656.57 

57.347.71 
231,284.25 

84.173.72 
65,S56.5S 
70,855.69 
90,533.05  (a) 


$1,491,990.51 


(a)  Closed  August  1943. 


Branch  Address 

1  1420-7 th  St.,  N.  W. 

2  5010-lst  St.,  N.  W. 

3  3528  E.  Capitol  St. 

5  925-4th  St.,  S.  W. 

6  1127  H  St.,  N.  E. 

7  1510-7th  St.,  N.  W. 

8  631-4th  St.,  S.  W. 

10  2007-14th  St.,  N.  W. 
14  3276  M  St.,  N.  W. 


Trade  Name 

Food  Fair  Super  Market 
New  Food  Fair  and 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Table  Supply  Stores 
Food  Fair  Super  Market 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Food  Fair  Super  Market 


Fiscal  Year 
ending 

Aug.  31,  1942 

$  260,4S4.32 

88,434.66  (a) 
40,919.07  (b) 

91.412.32 
214.S67.32 

75.861.32 
66,312.18 
68,480.90 
74,0S8.88 


$  9S0,S60.97 


(a)  Opened  October  1941. 

(b)  Opened  June  1942. 


* 
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Address 

1 420-7 th  St.,  X.  w. 
1320  Good  Hope  Road 
1025  H  St.,  X.  E. 
901-Sth  St.,  X.  E. 
925-4th  St.,  S.  W. 
1510-7th  St.,  X.  W. 
3276  M  St.,  X.  W. 

631 -4th  St.,  S.  W. 
2007-14th  St.,  X.  W. 
3218  P  St.,  X.  W. 

3101  M  St.,  X.  W. 
501-Sth  St.,  S.  E. 


(a)  Sold  April  1941. 

(b)  Sold  June  1941. 

(c)  Sold  June  1941. 

(e)  Sold  July  1941. 

(f)  Sold  August  1941 


Address 

1420-7th  St.,  X.  W. 
1320  Good  Hope  Road 
1025  H  St.,  X.  E. 
901-Sth  St.,  X.  E. 
925-4th  St.,  S.  W. 
1510-7th  St.,  X.  W. 
3276  M  Street,  X.  'W'. 
631-4th  St.,  S.  W. 
2007-14th  St.,  X.  W. 
1935-14th  St.,  X.  W. 
3218  P  St.,  X.  W. 

3101  M  St.,  X.  W. 
501-Sth  St,  S.  E. 


Trade  Name 

Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Food  Fair  Super  Market 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 


Trade  Name 

Food  Fair  Super  Market 
Food  Fair  Super  Market 
Food  Fair  Super  Market 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Food  Fair  Super  Market 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 


(a)  Opened  June  1940. 

(b)  Opened  July  1940. 

(c)  Opened  December  1939. 

(d)  Moved  1935  -  14th  St.,  N.  W.  to  2007  -  14th  St.,  N.  W.,  July  1940. 

(e)  Opened  May  1940. 


Fiscal  Year 
ending 

Aug.  31,  1941 

$  230,S16.34 
49.SSS.37  (b) 
5S.9S1.55  (c) 
31,S14.67  (a) 
S6.432.69 
9S.741.il 
61,000.43 

54.522.39 
43.6S2.S3 
44,666.72  (e) 
51.4S6.32  (f) 

49.912.40 


$  S62.245.S2 


Fiscal  Year 
ending 

Aug.  31,  1940 

$  257,414.12 
27,844.94  (a) 

10.642.91  (b) 

54.256.44 
8S.329.63 

101.400.S8 
66.4S1.32  (c) 
59,611.29 
14.S28.13  (d) 

55.624.92  (d) 
40.7S0.07 

S4, 918.27 

26.744.44  (e) 


$  918,907.36 
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Fiscal  Year 
ending 

Branch  Address  Trade  Name  Aug.  31,  1939 

1  142S-7th  St.,  X.  W.  Table  Supply  Stores  $  55,014.82  (a) 

2  1109  Bladensburg  Table  Supply  Stores  34,617.44  (b) 

Rd. 

3  1100-20th  St.,  X.  W.  Table  Supply  Stores  24,794.61  (c) 

4  901-Sth  St.,  S.  E.  Table  Supply  Stores  79,152.65 

5  925-4th  St.,  S.  W.  Table  Supply  Stores  52,340.27 

6  1420-7th  St.,  X.  W.  Xew  Food  Fair  241,407.78 

7  1510-7th  St.,  X.  W.  Table  Supply  Stores  97,964.76 

8  631-4tb  St.,  S.  W.  Table  Supply  Stores  58,810.89 

9  235-15th  St.,  S.  W.  Phillips  Sausage  Co.  95,417.41  (d) 

10  1935-1 4th  St.,  X.  W.  Table  Supply  Stores  70,406.67 

11  3218  P  St.,  X.  W.  Table  Supply  Stores  43,342.S4 

12  3101  M  St.,  X.  W.  Table  Supply  Stores  67,407.63 

13  927-4th  St.,  S.  W.  Mrs.  Jackson’s  Market  33,889.66 

14  1715  R.  I.  Ave.,  X.  E.  Table  Supply  Stores  29,293.30  (e) 

$  983,860.73 

(a)  Consolidated  with  1420  -  7th  St.,  N.  W.  May  1939. 

(b)  Sold — June  1939. 

(c)  Sold — June  1939. 

(d)  Discontinued  as  sales  outlet,  used  as  warehouse. 

(e)  Sold — August  1939. 


392 


Branch  Address 

1  142S-7th  St,  X.  W. 

2  1109  Bladensburg 

b  a. 

3  1100-20th  St.,  X.  W. 

4  901-Sth  St.,  S.  E. 

5  925-4th  St.,  S.  W. 

6  1420-7th  St.,  N.  W. 

7  1510-7th  St.,  X.  W. 

8  631-4th  St.,  S.  W. 

9  235-1 5th  St.,  S.  E. 

10  1935-14th  St.,  X.  W. 

11  3218  P  St.,  X.  W. 
3101  M  St.,  X.  W. 
927-4th  St.,  S.  W. 
1715  R.  I.  Ave.,  X.  E. 


Trade  Name 

C.  &  P.— 5  &  10 
Table  Supply  Stores 

Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
New  Food  Fair 
Table  Supply  Stores 
Table  Supply  Stores 
Phillips  Sausage  Co. 
Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
Mr.  Jackson’s  Market 
Table  Supply  Stores 


Fiscal  Year 
ending 

Aug.  31,  1938 

$  105,243.48 
52,62S.53 

35,674.81 
96,490.27 
75,623.96 
195,252.36 
120,580.62 
73,224.17 
86,834.58  4 

21,982.02  (a) 
62,085.34 
7,612.67  (b)  * 
2,860.69  (c) 
22,563.20  (d)  ) 


$  95S, 656.70 


(a)  Opened  May  1938. 

(b)  Opened  July  1938. 

(c)  Opened  August  1938.  j 

(d)  Opened  April  1938. 
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Fiscal  Year 
ending 

Aug.  31,  1937 

$  142,655.90 
55,722.99 

25,172.49  (a) 
47,616.88  (b) 
79,563.21 
219,616.34 
116,720.05 
31,749.13  (c) 
22,381.17  (d) 
15,320.75  (e) 
5,500.18  (f) 
11,185.28  (g) 

$  773,204.37 


(a)  Opened  February  1937. 

(b)  Opened  March  1937. 

(c)  Opened  May  1937. 

(d)  Opened  July  1937. 

(e)  Opened  July  1937. 

(f)  Closed  December  1936. 

(g)  Closed  February  1937. 


Fiscal  Year 
ending 

Branch  Address  Trade  Name  Aug.  31,  1936 

1  1428-7 th  St.,  N.  TV.  C.  &  P.— 5  &  10  $  121,404.18 

2  1109  Bladensburg  Table  Supplv  Stores  48,222.11 

Ed. 

5  925-4th  St.,  S.  TV.  Table  Supplv  Stores  61,808.32 

6  1420-7th  St.,  N.  TV.  New  Food  Fair  144,844.37 

7  1510-7th  St.,  N.  TV.  Table  Supply  Stores  104,532.60  * 

8  1251-4th  St.,  N.  TV.  Table  Supply  Stores  29,488.66 

9  1250-4th  St.,  N.  E.  Union  Provision  Co.  101,601.88 

$  611,902.12 


Branch  Address 

1  1428-7th  St.,  N.  TV. 

2  1109  Bladensburg 
Rd. 

3  1100-20th  St.,  N.  TV. 

4  901-8th  St.,  S.  E. 

5  925-4th  St.,  S.  TV. 

6  1420-7th  St.,  N.  TV. 

7  1510-7th  St,  N.  TV. 

8  631-4th  St,  S.  TV. 

9  235-15th  St,  S.  E. 

11  3218  P  St,  N.  TV. 

1250- 5th  St,  N.  E. 

1251- 4th  St,  N.  TV. 


Trade  Name 

C.  &  P.— 5  &  10 
Table  Supply  Stores 

Table  Supply  Stores 
Table  Supply  Stores 
Table  Supply  Stores 
New  Food  Fair 
Table  Supply  Stores 
Table  Supply  Stores 
Phillips  Sausage  Co. 
Table  Supply  Stores 
Union  Provision  Co. 
Table  Supply  Stores 


*  Open  November  1935. 
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Fiscal  Year 
ending 

Aug.  31,  1935 

$  113,260.58 
44,692.78 

6,596.02  * 
50,070.86 
130,921.65 
27,592.35 
93,752.71  ** 
126,881.33 

$  593,768.28 

*  Open  July  1935. 

**  Sold  August  1935. 


Branch  Address  Trade  Name 

1  142S^7th  St.,  X.  AY.  New  Deal  Market  and 

C.  &  P.— 5  &  10 

2  1109  Bladensburg  Table  Supply  Stores 
Rd. 

5  925-4th  St.,  S.  AY.  Table  Supply  Stores 

6  1420-7th  St.,  X.  W.  Xew  York  Market  and 

Xew  Food  Fair 

8  1251-4th  St.,  X.  AY.  Table  Supply  Stores 

3  151S-7th  St.,  X.  AY.  Xew  Deal  Liquor  Co. 

9  1250-4th  St.,  X.  E.  Union  Provision  Co. 

$  492,007.85 


Fiscal  Year 
ending 

Aug.  31,  1934 

$  SS,0S7.12 

15.196.21  # 

45,344.64 

108,182.73 

28,421.91 

71.267.21 
135,508.03 


Branch  Address 

1  142S-7th  St.,  X.  W. 

2  1109  Bladensburg 
Rd. 

4  901-8th  St.,  S.  E. 

5  925-4th  St.,  S.  AY. 

6  1420-7 th  St.,  X.  AY. 

8  1251-4th  St.,  X.  AY. 

3  151S-7th  St.,  X.  AY. 

9  1250-5th  St.,  X.  AY. 


Trade  Name 

C.  &  P.— 5  &  10 
Table  Supply  Stores 

Table  Supply  Stores 
Table  Supply  Stores 
Xew  Food  Fair 
Table  Supply  Stores 
Xew  Deal  Liquor  Co. 
Union  Provision  Co. 


*  Opened  June  1934. 


Branch 


Address 


Trade  Name 


4241  X.  Pershing  Drive, 
Arlington,  Va. 


4241  X.  Pershing  Drive, 
Arlington,  Va. 

4714  Columbia  Pike, 
Arlington,  Va. 


Food  Fair  Super  Market 

Food  Fair  Super  Market 
Food  Fair  Super  Market 


4241  X.  Pershing  Drive,  Food  Fair  Super  Market 
Arlington,  Va. 

4714  Columbia  Pike,  Food  Fair  Super  Market 
Arlington,  Va. 


4241  X.  Pershing  Drive,  Food  Fair  Super  Market 
Arlington,  Va. 

4714  Columbia  Pike,  Food  Fair  Super  Market 
Arlington,  Va. 


(a)  Opened  November  1,  1945. 

(b)  Opened  December  1,  194/5. 

Prior  to  Consolidation 
Food  Fair  of  Virginia,  Inc. 


Fiscal  Year 
ending 

Aug.  31,  1946 

$  351,413.54  (a) 

Fiscal  Year 
ending 

Aug.  31,  1947 

372,438.76 
377,837.35  (b) 

$  750,276.11 

Fiscal  Year 
ending 

Aug.  31,  1948 

440,142.85 

535,265.63 

$  975,408.48 

Fiscal  Year 
ending 

Aug.  31,  1949 

615,017.55 

598,219.13 

$1,213,236.68 
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BRIEF  FOR  APPELLANT 


IN  THE 

United  States  Court  of  Appeals  & 

p*' 

For  the  District  of  Columbia  Circle®’ Vc  • 


No.  11,599 


FOOD  FAIR  STORES,  INC.,  Appellant, 

V. 

SQUARE  DEAL  MARKET  COMPANY,  INC.,  Appellee 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


J.  Edward  Burroughs,  Jr. 
Cary  McN.  Euwer 
1625  K  Street,  N.  W. 
Washington,  D.  C. 
Attorneys  for  Appellant 

Cummings,  Stanley,  Truitt  &  Cross 
1625  K  St.,  N.  W. 

Washington,  D.  C-, 

Of  Counsel 

■  i  • 

January  15, 1953 


. 

++  1 J 


Pnss  or  Bysow  S.  Amia,  Washtwctow,  D.  C. 


1 


STATEMENT  OF  QUESTIONS  PRESENTED 

1.  Whether,  in  an  unfair  competition  trade  name  case 
involving  the  respective  rights  of  the  parties  to  the  name 
in  the  District  of  Columbia  and  Prince  George’s  and 
Montgomery  Counties,  Maryland,  the  Court  below  erred  in 
finding  Appellee  entitled  to  the  name  in  Prince  George’s 
and  Montgomery  Counties  though  Appellant  has  used  the 
name  extensively  both  by  newspaper  and  other  advertising 
and  by  operation  of  a  large  number  of  stores  under  the 
name  in  Baltimore,  Maryland,  and  elsewhere  in  the  Middle 
Atlantic  States  continuously  since  1935  and  in  Prince 
George’s  County  since  1947  and  Appellee  had  first 
opened  a  store  using  the  name  in  Montgomery  County 
in  1950  where  theretofore  Appellee’s  use  of  the  name  was 
restricted  from  1936  to  1940  to  a  small  store  or  two  in  the 
District  and  since  1940  an  increased  number  of  stores  using 
the  name,  all  in  the  District,  but  which  were  not  continu¬ 
ously  advertised  in  local  daily  District  newspapers  until 
1942  or  1945. 

2.  Whether  under  the  same  circumstances,  absent  the 
defenses  of  laches  and  acquiescence  (Questions  3  and  4  be¬ 
low)  Appellant  should  not  have  been  entitled  by  the  Court 
below  to  the  name  as  a  supermarket  in  the  District  of  Co¬ 
lumbia  when  it  operated  a  large  supermarket  using  the 
name  in  Baltimore  four  and  a  half  months  before  Appellee 
opened  its  store  using  the  same  name  in  the  District  of 
Columbia  and  where  Appellee’s  use  was  at  this  time  and 
thereafter  during  the  period  when  the  parties’  rights  were 
acquired  restricted  to  a  small  neighborhood  operation. 

3.  Whether  the  Court  below  erred  in  disregarding  the 
testimony,  corroborated  by  documentary  evidence,  of  a 
former  officer  and  principal  stockholder  of  Appellee  that 
Appellee  had  deliberately  and  intentionally  appropriated 
Appellant’s  trade  name  and,  thus,  invalidated  the  defenses 
of  laches  or  acquiescence. 

4.  Whether  the  Court  below  erred  in  finding  Appellant 
guilty  of  laches  and  acquiescence  where  Appellant  notified 


Appellee  in  1936  in  writing  and  later  orally,  that  its  use  of 
Appellee’s  trade  name  was  wrongful  and  where  Appellee 
did  not  expand  its  use  until  about  1945  when  Appellant  at¬ 
tempted  to  purchase  Appellee’s  fixed  assets  and  later  ap¬ 
plied  to  the  Federal  Trade  Commission  for  a  complaint 
against  Appellee  and  in  1948  brought  this  suit,  and,  where 
as  to  acquiescence  despite  the  foregoing  and  other  volumi¬ 
nous  evidence  to  the  contrary,  the  sole  evidence  relied  on 
by  the  Court  consisted  of  a  single  line  in  a  magazine  not 
written  by  Appellant  and  the  use  by  Appellant  for  other 
valid  reasons  of  a  different  name  for  a  nearby  store  al¬ 
though  most  of  the  articles  sold  therein  bore  Appellant’s 
name. 

5.  Whether,  under  Rule  52(a)  of  the  Federal  Rules  of 
Civil  Procedure,  the  Court  below  erred  in  its  memorandum 
opinion  in  making  no  findings  of  fact  or  conclusions  of  law 
in  support  of  its  judgment  in  granting  Appellee’s  counter¬ 
claim  restraining  Appellant  from  the  use  of  its  name  in 
Prince  George’s  and  Montgomery  Counties,  Maryland. 

6.  Whether  the  Court  below  erred  in  enjoining  Appel¬ 
lant  from  the  use  of  its  name  in  certain  counties  of  Vir¬ 
ginia  and  Maryland  neighboring  the  District  of  Columbia 
where  Appellee  sought  no  relief  in  its  counterclaim  and 
offered  no  proof  at  the  trial. 


INDEX 


Page 


Statement  of  Questions  Presented .  i 

Jurisdictional  Statement  .  1 

Statement  of  Points  .  2 

Statement  of  the  Case .  2 

Summary  of  Argument .  10 

Argument  .  14 


I.  Appellant  is  entitled  to  the  trade  name  i  1  Food 
Fair”  as  against  Appellee  in  Prince  George’s 
and  Montgomery  Counties  because  Appellant 
had  acquired  a  secondary  meaning  in  Maryland, 
both  by  virtue  of  extensive  use  elsewhere  in 
the  State  and  by  specific  prior  use  and  opera¬ 
tion  in  Prince  George’s  County .  15 

II.  Appellant  had  acquired  a  secondary  meaning  in 
the  District  of  Columbia  at  the  time  Appellee 
first  began  use  of  the  name  “Food  Fair”  in  the 
District  of  Columbia  and,  accordingly,  if  the 
defenses  found  by  the  Court  below  to  bar  Ap¬ 
pellant  are  not  valid,  Appellant  is  entitled  to 
the  relief  sought .  22 

III.  The  Court  below  clearly  erred  in  holding  that 

Appellee  adopted  the  name  “Food  Fair”  with¬ 
out  wrongful  intent  and  that  therefore  Appel¬ 
lant  w’as  barred  by  the  defenses  of  laches  and 
acquiescence,  and,  in  any  event,  Appellant  was 
not  guilty  of  laches  or  acquiescence .  26 

IV.  There  are  no  findings  of  fact  and  conclusions  of 

law  with  respect  to  Appellee’s  counterclaim  for 
injunction  against  Appellant  as  required  by 
Rule  52(a),  Federal  Rules  of  Civil  Procedure, 
and  in  their  absence  so  much  of  the  judgment 
as  enjoins  Appellant  from  the  use  of  the  name 
“Food  Fair”  in  Prince  George’s  and  Mont¬ 
gomery  Counties,  Maryland,  is  erroneous .  33 


1 


ii  Index  Continued. 

Page 

V.  In  addition  to  the  error  committed  by  the  Court 
below  in  enjoining  Appellant  from  use  of  the 
name  “Food  Fair”  in  the  Maryland  Counties 
of  Montgomery  and  Prince  George’s,  it  com¬ 
mitted  the  further  error  of  including  in  its  judg¬ 
ment  those  neighboring  Counties  of  Maryland 
and  Virginia  for  which  Appellee  sought  no  re¬ 
lief  and  for  that  matter  did  not  see  fit  to  men¬ 


tion  them  in  its  counterclaim .  35 

Conclusion  .  36 


TABLE  OF  CASES,  STATUTES,  ETC. 

Cases  : 


Adam  Hat  Stores  v.  Scherper .  45  F.  Supp.  804  (E.  D. 

Wis.  1942)  . 19 

American  Steel  Foundries  v.  Robertson ,  269  U.  S. 

372  (1926)  . 19 

Anheuser  Busch.  Inc.  v.  DuBois  Brewing  Co.,  175  F. 

2d  370  (3rd  Cir.  1949) .  30 

Carter  Oil  Co.  v.  McQuigg,  112  F.  2d  275  (7th  Cir. 

1940)  . 27 

Chapin-Sacks  Mfq.  Co.  v.  Hendler  Creamery  Co.,  254 

F.  553  (4th  Cir.  1918) . # .  25 

Elqin  National  Watch  Co.  v.  Elgin  Razor  Corp.,  25 

F.  Supp.  886  (X.  D.  Ill.  193S)  .  29 

Equitable  Life  Assurance  Society  v.  Irelan.  123  F. 

2d  462  (9th  Cir.  1941)  .  27 

Food  Fair  Stores  v.  Food  Fair.  83  F.  Supp.  445  (D. 

Mass.  1948)  Aff’d.  177  F.  2d  177  (3rd  Cir.  1949) .  .18,  24 
Food  Fair  Stores.  Inc.  v.  Square  Deal  Market  Co., 

Inc.,  88  App.  D.  C.  176, 187  F.  2d  219  (1951) .  3 

Greyhound  Corp.  v.  Rothman.  84  F.  Supp.  233  (1949) 

Aff’d.  175  F.  2d  893  (1949)  .  32 

Hanover  Star  Milling  Co.  v.  Metcalf,  240  U.  S.  403 


In  Re  Imperial  Irrigation  Dist .,  38  F.  Supp.  770 
(S.  D.  Cal.  1941)  Aff’d.  136  F.  2d  539  (9th  Cir. 

1943)  Cert.  Den.  321  U.  S.  787  (1944) .  34 

Jacobs  v.  Iodent  Chemical  Co.,  41  F.  2d  637  (3rd  Cir. 
1930) 


21 


Index  Continued. 


111 


Page 

Katz  Drug  Company  v.  Katz ,  89  F.  Supp.  528  (E.  D. 

Mo.  1950)  Af’d  188  F.  2d  696  (8th  Cir.  1951) ...  .24, 26 

McLean  v.  Fleming ,  96  U.  S.  245  (1877) .  29 

Menendez  v.  Holt ,  128  U.  S.  514  (1888) .  29 

Michigan  Condensed  Milk  Co.  v.  Kenneicig ,  30  App. 

D.  C.  491  (1908)  .  30 

Oedekerk  v.  Muncie  Gear  Works ,  Inc.,  179  F.  2d  821 

(7th  Cir.  1950)  .  34 

Sally  Chain  Stores ,  Inc.  v.  Sally's  Fur  Studio,  Inc., 

40  F.  Supp.  445  (E.  D.  Mich.  1941)  .  31 

Saper stein  v.  Grund ,  85  F.  Supp.  647  (S.  D.  Iowa 

1949)  .  31 

Saxlehner  v.  Eisner,  179  U.  S.  19  (1900)  .  29 

Socony-Vacuum  Oil  Co.  v.  Oil  City  Refiners,  136  F. 

2d  470  (6th  Cir.  1943)  .  21 

Stork  Restaurant  v.  Marcus,  36  F.  Supp.  90  (E.  D. 

Pa.  1941)  . 19 

Sweet  Sixteen  Co.  v.  Sweet  “16”  Shop,  15  F.  2d  920 

(8th  Cir.  1926)  . 19,26 

Terminal  Barber  Shops  v.  Zoberq,  28  F.  2d  807  (2d 

Cir.  1928)  . . . 1 . . .  19 

United-  States  v.  Aluminum  Co.  of  America,  44  F. 

Supp.  97  (S.  D.  N.  Y.  1941) .  34 

White  Tower  System  v.  White  Castle  System,  90  F. 

2d  67  (6th  Cir.  1937)  .  26 

Tale  Electric  Co.  v.  Robertson,  26  F.  2d  972  (2nd  Cir. 
192S)  .  31 

Statutes  and  Miscellaneous  : 

Act  of  June  25,  1948,  Ch.  646,  62  Stat.  929,  28 

IT.  S.  C.  A.  §  1291 . 1,33 

Federal  Pules  of  Civil  Procedure,  Pule  52(a) ..  .2, 14, 33 


Treatises  : 

Callmann,  Unfair  Competition  and  Trade  Marks  (1st 


ed.  1945)  . 21,30 

Cyclopedia  of  Federal  Procedure  (2d  ed.  1944) _  35 

Nims,  Unfair  Competition  and  Trade  Marks  (4th 

ed.  1947)  . 17,23,25,30,31 

Moore,  Federal  Practice  (2nd  ed.  1951) .  27 
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United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  11,599 


FOOD  FAIR  STORES,  INC.,  Appellant , 

v. 

SQUARE  DEAL  MARKET  COMPANY,  INC.,  Appellee 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  District  of  Columbia  entered  Septem¬ 
ber  20,  1952,  enjoining  Appellant  from  the  use  of  the  trade 
name  “Food  Fair”  in  the  District  of  Columbia  and  the 
adjoining  Counties  of  Montgomery,  Charles  and  Prince 
George *s  in  Maryland  and  Arlington,  Loudoun,  Prince 
William  and  Fairfax  in  Virginia.  (Joint  Appendix  54) 
The  judgment  followed  a  hearing  on  the  merits  and  a  memo¬ 
randum  opinion.  (J.  App.  47-53)  Notice  of  appeal  was 
filed  on  September  30,  1952.  (Record  621)  The  jurisdic¬ 
tion  of  this  Court  is  invoked  under  the  Act  of  June  25, 
1948,  C.  646,  62  Stat.  929,  28  U.S.C.A.  §  1291. 
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STATEMENT  OF  POINTS 

1.  The  Court  below  erred  in  its  conclusion  that  Appellee 
had  not  acquired  a  secondary  meaning  in  the  name  “Food 
Fair”  in  the  District  of  Columbia  and  was  not  entitled  to 
exclusive  use  of  the  name  there. 

2.  The  Court  below  erred  in  its  conclusion  that  Appellant 
was  barred  by  laches  and  acquiescence  from  obtaining  the 
relief  sought  against  Appellee. 

3.  The  Court  below  erred  in  failing  to  give  the  proper 
consideration  to  evidence  proving  that  Appellee  willfully 
and  intentionally  appropriated  the  name  “Food  Fair”  with 
knowledge  of  Appellant  ’s  prior  use. 

4.  The  Court  below  erred  in  failing  to  make  proper  and 
special  findings  of  fact  and  conclusions  of  law  as  provided 
in  Rule  52(a),  Federal  Rules  of  Civil  Procedure. 

5.  The  Court  below  erred  in  its  judgment  to  the  extent 
that  it  prohibited  Appellant’s  use  of  the  name  in  areas 
where  Appellee  did  not  seek  relief  in  its  pleadings  nor  offer 
proof. 

6.  The  Court  below  erred  in  its  conclusion  that  Appellant 
had  not  acquired  a  secondary  meaning  in  the  name  “Food 
Fair”  in  Maryland  and,  accordingly,  was  not  entitled  to 
exclusive  use  of  the  name  in  that  State. 

STATEMENT  OF  THE  CASE 

This  appeal  is  concerned  with  the  issue  of  which  of  the 
parties  to  this  appeal  has  the  right  to  the  trade  name  “Food 
Fair”  in  the  District  of  Columbia,  and,  also,  in  the  adjoin¬ 
ing  Counties  of  Maryland  and  Virginia  where  the  name  is 
used.  Specifically,  it  is  an  appeal  from  a  judgment  issued 
September  10, 1952,  by  the  United  States  District  Court  for 
the  District  of  Columbia  dismissing  Appellant’s  Amended 
Complaint  and  granting  Appellee’s  counterclaim  against 
Appellant.  (J.  App.  54) 
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Appellant’s  Amended  Complaint  in  the  Court  below 
asked  for  injunctive  and  accounting  relief  against  the  Ap¬ 
pellee  for  alleged  appropriation  of  Appellant’s  trade  name 
“Food  Fair”  in  the  District  of  Columbia  and  in  the  Coun¬ 
ties  of  Prince  George’s  and  Montgomery  in  Maryland.1 
(J.  App.  34)  Appellee’s  Amended  Answer  denies  that  the 
trade  name  “Food  Fair”  has  become  associated  with  the 
Appellant  in  the  District  of  Columbia  and  the  surrounding 
Maryland  Counties  of  Montgomery  and  Prince  George’s 
and  alleges  that  it  has  become  associated  in  that  area  ex¬ 
clusively  with  the  Appellee.  (J.  App.  38) 

In  addition,  Appellee’s  Amended  Answer  set  forth  other 
defenses,  including  those  of  laches,  acquiescence,  no  inten¬ 
tion  to  deceive  and  prior  use  of  the  trade  name  “Food 
Fair”  by  the  Appellee.  ( J.  App.  42  et  seq.)  Appellee  also 
asserted  a  counterclaim  in  which  it  is  alleged  that  it  used 
the  trade  name  “Food  Fair”  in  the  District  of  Columbia 
prior  to  1935  (the  date  Appellant  first  claims  that  it  used 
the  name)  and  has  developed  a  secondary  meaning  in  that 
name  in  the  District  of  Columbia.  (J.  App.  6,  et  seq.) 

Further,  the  counterclaim  alleged  that  after  Appellee 
had  acquired  a  secondary  meaning  in  the  name  in  the  Dis¬ 
trict  of  Columbia  and  in  Prince  George’s  and  Montgomery 
Counties,  Maryland,  Appellant  opened  a  store  in  Prince 
George’s  County  under  the  name  of  “Food  Lane”,  in  which 
Appellant  sold  articles  bearing  “Food  Fair”  labels,  or 
otherwise  identified  with  Appellant.  Appellee  asked  for 
injunctive  relief  against  this  activity  of  Appellant.  (J. 

l  Appellant’s  original  complaint  in  the  Court  below  asked  for  relief  against 
Appellee  solely  in  the  District  of  Columbia.  After  the  original  complaint  and 
the  original  answer  had  been  filed,  Appellee  opened  a  food  store  under  the 
name  “Food  Fair”  in  Montgomery  County,  Maryland,  and.  subsequently,  an 
additional  store  in  Prince  George’s  County,  Maryland.  Appellant  immediately 
filed  a  suit  similar  to  the  one  then  pending  between  the  parties  in  the  Court 
below  against  Appellee  in  the  United  States  District  Court  for  the  District 
of  Maryland.  Appellee  filed  a  motion  in  the  Court  below  to  restrain  Appellant 
from  prosecuting  the  Maryland  case.  The  motion  was  granted  and,  on  appeal 
to  this  Court,  that  action  was  affirmed.  Food  Fair  Stores,  Inc.  v.  Square  Deal 
MarTcet  Co.,  Inc.,  8S  App.  D.  C.  176,  187  F.  2d  219  (1951).  Thereafter,  Ap¬ 
pellant  filed  its  amended  complaint  in  the  Court  below  asking  for  relief  in. 
Prince  George’s  and  Montgomery  Counties,  Maryland,  in  addition  to  the  Dis¬ 
trict  of  Columbia. 
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App.  9)  Appellant  filed  a  reply  to  the  counterclaim  in  the 
answer  to  the  amended  and  supplemental  complaint,  deny¬ 
ing  the  allegations  of  the  counterclaim.  (J.  App.  43  et  seq.) 

The  case  was  heard  without  a  jury.  The  evidence  devel¬ 
oped  that  Appellant  is  a  Pennsylvania  corporation  which 
operates  a  large  chain  of  supermarkets  which  sell  groceries, 
provisions,  fish,  meats,  fruits,  vegetables  and  other  prod¬ 
ucts  customarily  sold  in  retail  food  stores.  (J.  App.  5S 
et  seq.)  Appellant  was  originally  incorporated  in  1933 
under  the  name  of  “Union  Premier  Food  Store,  Inc.” 
Before  that  time,  it  operated  its  supermarkets  under  a 
variety  of  names.  (J.  App.  66)  In  August  of  1935,  it 
organized  a  subsidiary'  “Food  Fair  Stores  of  Maryland” 
for  the  purposes  of  operating  supermarkets  in  Maryland. 
(J.  App.  64) 

On  October  31,  1935,  Appellant  opened  a  large  super¬ 
market  in  Baltimore,  Maryland  under  the  trade  name 
“Food  Fair”,  which  received  wide  attention  from  cus¬ 
tomers,  and  throughout  the  trade,  because  it  was  the  first 
large  supermarket  of  its  type  to  open  in  this  area.  (J. 
App.  64-67)  On  the  following  day,  it  opened  another  large 
supermarket  under  the  name  “Food  Fair”  in  Collingswood, 
New  Jersey.  (J.  App.  68)  Thereafter,  Appellant  con¬ 
tinued  to  open  supermarkets  under  the  name  “Food  Fair” 
throughout  the  eastern  United  States,  including  Maryland, 
until  at  present  it  operates  one  hundred  and  fifty-one  (151) 
supermarkets  in  that  entire  area,  which,  with  but  one  or 
two  exceptions  are  all  designated  “Food  Fair”.  (J.  App. 
19-23,  70,  72,  216)  Since  the  opening  of  its  initial  store  as 
“Food  Fair”  it  has  been  its  policy  to  open  all  new  stores 
under  the  name  “Food  Fair”  and  to  convert  those  oper¬ 
ated  under  other  names  to  “Food  Fair”  as  soon  as  possible. 
(J.  App.  74) 

Appellant  is  now  the  seventh  largest  retail  food  chain  in 
the  country  and  its  annual  gross  income  is  now'  over  two 
hundred  and  fifty  million  dollars  per  year,  and  its  net 
income  is  about  four  million  dollars  per  year.  Since  1935, 
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Appellant  has  expended  in  the  States  where  it  operates, 
more  than  seven  million  five  hundred  thousand  dollars  or 
a  yearly  average  of  about  $470,000  in  advertising  its  busi¬ 
ness  and  name  “Food  Fair”  through  various  forms  of 
media,  including  newspapers,  throw-aways,  circulars, 
streetcar  cards,  trade  journals,  local  radio  programs  and 
television.  (J.  App.  222) 

In  its  stores,  a  substantial  number  of  bottled  and  canned 
goods  bear  labels  stating  that  the  merchandise  has  been 
packed  for,  or  is  being  distributed  by,  “Food  Fair.”  (J. 
App.  100)  In  Baltimore,  Maryland,  since  1935,  Appellant 
has  expended  over  a  half  million  dollars  in  advertising  as 
“Food  Fair”  through  newspapers,  radio,  circulars,  and 
television  programs. 

Appellant  had  always  planned  to  open  stores  in  the  Dis¬ 
trict  of  Columbia.  Beginning  as  early  as  1936,  Appellant 
began  negotiations  to  implement  its  plans  to  expand  into 
the  District,  which  it  regarded  as  a  natural  area  of  expan¬ 
sion.  (J.  App.  107  et  seq.)  From  that  time,  until  the 
present,  it  has  continued  negotiations  for  the  purchase  of 
appropriate  sites  for  the  construction  of  its  supermarkets. 
It  has  also  negotiated  with  two  small  food  chains,  one  of 
which  is  the  Defendant  in  this  action,  for  the  purchase  of 
their  locations  and  fixed  assets  in  the  District  of  Columbia. 
(J.  App.  107  et  seq.) 

Appellee,  Square  Deal  Market  Company,  Inc.,  is  a  Dela¬ 
ware  corporation  which  operates  a  small  chain  of  food 
stores  of  the  supermarket  type  in  the  District  of  Columbia, 
including  one  store  each  in  Montgomery  and  Prince 
George's  Counties,  Maryland.  Appellee  now  operates 
about  twelve  stores.  (J.  App.  304)  Prior  to  March  19, 
1936,  Appellee  had  opened  a  small  number  of  neighborhood 
type  retail  food  stores  in  the  District  of  Columbia  under  a 
variety  of  names,  none  of  which  was  “Food  Fair”.  (J. 
App.  396  et  seq.)  On  March  19,  1936,  Appellee  opened  a 
store  called  “Food  Fair”  at  1420-22  7th  Street,  N.  W.,  in 
the  District  of  Columbia.  Until  then,  Appellee  had  oper- 
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ated  a  store  at  this  location  under  the  name  of  “New  York 
Market”.  (J.  App.  394)  Appellee’s  new  store  at  1420-22 
7th  Street,  N.  AY.  was  larger  than  its  old  store  at  1420  7th 
Street,  X.  AY.,  but  was  considerably  smaller  than  Appel¬ 
lant’s  stores  then  operating  in  Baltimore  and  Collingswood, 
New  Jersey,  under  the  name  “Food  Fair”.  Appellee  had 
an  advertisement  only  once  in  the  AYasliington  Daily  News 
as  “Food  Fair”  on  its  opening  date  (J.  App.  274)  and  one 
in  the  News  in  the  next  week.  (J.  App.  275)  Thereafter, 
with  the  exception  of  one  advertisement  announcing  the 
opening  of  a  store  at  Ai  Street  ( J.  App.  302),  Appellee  had 
no  significant  newspaper  advertising,  if  any  at  all,  until  the 
Fall  of  1945.  (J.  App.  396) 

Thereafter,  Appellee  continued  to  open  stores  in  the 
District  of  Columbia  under  other  trade  names,  although 
not  under  the  name  “Food  Fair”  again  until  the  latter 
part  of  1939.  (J.  App.  301)  This  latter  store  was  a  small 
neighborhood  store  located  at  3110  M  Street,  N.  AY.,  AA'ash- 
ington,  D.  C.  (J.  App.  302)  Beginning  in  1940,  it  began 
to  operate  its  stores  as  “Food  Fair  Supermarkets”  in 
contrast  to  “Food  Fair”.  In  1940  and  1941  it  operated  four 
stores  as  “Food  Fair  Supermarkets”.  In  1942  it  operated 
five  stores  under  this  name.  In  1943,  it  operated  five  stores 
as  “Food  Fair  Supermarkets”.  In  1944,  it  operated  four 
such  stores.  In  1945,  it  operated  five  stores  as  “Food  Fair 
Supermarkets”.  In  1946,  and  thereafter,  all  of  its  stores 
were  operated  as  “Food  Fair  Supermarkets”.  (J.  App. 
3S6  et  seq.)  In  contrast,  in  each  of  these  years  Appellant 
operated  the  following  number  of  stores  as  “Food  Fair” 
in  Alaryland  and  other  Middle  Atlantic  states:2  (J.  App. 
216) 

-  It  should  be  noted  that  Appellee ’s  greatest  expansion,  both  with  respect  to 
the  number  of  stores  opened  and  volume  of  business,  occurred  after  this  suit 
was  filed.  (J.  App.  386  et  seq.) 
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Year 

Number  of 
Stores 

1940 

60 

1941 

62 

1942 

74 

1943 

73 

1944 

71 

1945 

77 

1946 

79 

In  1950,  two  years  after  this  suit  was  filed,  Appellee 
opened  a  store  at  Wheaton,  Montgomery  County,  Maryland 
as  “Food  Fair”  and,  in  1951,  a  store  as  “Food  Fair  at 
Langley  Park,  Prince  George’s  County,  Maryland.  (J. 
App.  386)  Appellant  had  operated  a  store  in  Prince 
George’s  County  at  Mt.  Rainier  since  1947.  In  1951,  it 
opened  a  store  in  Prince  George’s  County  at  College  Park. 
Both  sold  articles  under  the  name  “Food  Fair”. 

In  1935  and  1936,  Charles  Pisner  was  President  and  the 
principal  and  controlling  stockholder  of  the  Defendant. 
(J.  App.  333)  In  his  deposition,  admitted  as  evidence  in 
the  case  (R.  317),  Pisner  testified  that  in  the  latter  part 
of  1935  he  learned  that  the  area  adjacent  to  his  store 
at  1420  7th  Street,  N.  W\,  was  about  to  become  vacant. 
(J.  App.  336)  He  desired  to  enlarge  his  store  and  there¬ 
after  conducted  negotiations  with  trustees  for  the  owners 
for  tenancy  by  the  Appellee  of  this  space.  His  negotiations 
were  successful  and  concluded  in  a  lease  for  the  property 
at  1422  7th  Street,  X.  W\,  signed  December  23,  1935  and 
effective  January  1,  1936.  (J.  App.  337)  At  about  this 

time,  or  subsequently,  Pisner  learned  through  trade 
sources  that  the  Appellant  had  opened  a  large  super  market 
in  Baltimore,  Maryland.  (J.  App.  338)  He  states  that  in 
the  company  of  either  Bernard  Siegel  or  Henry  Cohen, 
Vice  President  and  Secretary-Treasurer,  respectively,  of 
the  Appellee  at  that  time,  he  drove  to  Baltimore,  Maryland 
where  he  inspected  Appellant’s  store  in  operation  in  that 
City  ( J.  App.  33S)  He  states  that  he  was  so  impressed  that, 
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upon  his  return,  he  opened  th  estore  he  remodelled  at 
1420-22  7th  Street,  X.  IV.  as  “Food  Fair”.  (J.  App.  338) 
Pisner  is  no  longer  an  officer  or  stockholder  of  the  Appellee, 
having  sold  his  stock  interest  to  Bernard  Siegel,  Irving 
Siegel  and  Henry  Cohen  in  1944.  (J.  App.  344)  Bernard 
and  Irving  Siegel,  officers  of  Appellee,  are  brothers-in-law 
of  Pisner.  There  is  some  ill  wall  between  them.  Appellee 
introduced  testimony  of  several  witnesses,  suppliers  of  Ap¬ 
pellee,  who  testified  that  Pisner ’s  reputation  for  veracity 
was  bad  about  ten  years  ago.  Xo  evidence  as  to  his  present 
reputation  was  submitted.  (J.  App.  253) 

Bernard  Siegel,  now  Vice  President  and  a  large  stock¬ 
holder  in  Appellee  (J.  App.  259),  testified  that  the  new 
store  at  1420-22  7th  Street,  X.  TV.  was  first  opened  as 
“Food  Fair”  on  March  19,  1936.1  (J.  App.  275)  But  he 
says  that  before  that  time,  as  early  as  June,  1935,  the  front 
of  the  premises  at  1420  7th  Street,  X.  TV.  bore  an  oilcloth 
sign  indicating  that  a  new  “Food  Fair”  would  open  on 
those  premises  soon.  (J.  App.  26S,  269)  Pisner  did  not 
deny  that  such  a  sign  could  have  been  displayed  on  the 
premises,  but  states  that  it  could  not  have  been  so  displayed 
for  more  than  a  few  weeks  immediately  prior  to  the  opening 
of  the  store.  (J.  App.  277  et  seq.)  Siegel  says  that  im¬ 
mediately  before  the  sign  was  erected,  negotiations  had  been 
conducted  for  the  renewal  of  the  lease  on  the  premises  at 
1420  7th  Street,  X.  TV.,  and  that  this  store  was  intended  to 
be  remodelled.  (J.  App.  263)  Some  time  subsequently,  he 
testified,  negotiations  were  concluded  for  the  leasing  of 
1422  7th  Street,  X.  TV.  (J.  App.  270-271),  as  Pisner  had 
testified  (J.  App.  377),  and  the  entire  premises  were  re¬ 
modelled  and  opened  under  the  name  “Food  Fair”  on 
March  19,  1936.  Appellee  operated,  both  before  1936  and 
thereafter,  a  number  of  stores  as  “Table  Supply”  which 
Appellee  knew  at  the  time  the  name  was  first  used  by 
Appellee  to  be  the  trade  name  of  a  large  retail  food  chain 

l  Appellees  counterclaim  alleges  that  it  started  to  use  the  name  in  connec¬ 
tion  with  its  stores  prior  to  1935  (J.  App.  6).  The  -witness  Siegel  originally 
so  testified  and  then  apparently  changed  his  mind.  (J.  App.  314) 
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in  Florida-  (J.  App.  318)  Siegel  and  Cohen,  now 
Secretary-Treasurer  of  Appellee,  both  deny  that  they  had 
inspected  Appellant’s  operation  as  “Food  Fair”  in  Balti¬ 
more.  (J.  App.  301) 

Siegel  testified  that  he  did  not  know  of  Appellant’s 
existence  before  April  7,  1936.  (J.  App.  301)  On  that 

date,  Appellant  notified  Appellee  of  its  asserted  prior 
rights  to  the  name  “Food  Fair”  and  demanded  that  Ap¬ 
pellee  cease  operations  under  that  name.  Shortly  there¬ 
after,  Appellee’s  attorneys  answered  Appellant’s  letter  and 
denied  Appellant’s  prior  rights  to  the  name  (J.  App.  Ill) 

Thereafter,  Appellee’s  operations  as  “Food  Fair”  re¬ 
mained  static  and  it  was  not  until  1944  that  Appellant 
learned  that  Appellee  had  increased  substantially  its  oper¬ 
ations  as  “Food  Fair”.  (J.  App.  111-113)  At  that  time, 
Appellant’s  Vice  President,  in  attending  a  food  convention, 
learned  of  Appellee’s  expansion  and  demanded  of  its  offi¬ 
cers,  also  present  at  the  convention,  that  they  desist  from 
use  of  the  name.  From  1944  to  1946  Appellant  took  no 
action  against  the  Appellee  because  of  the  existence  of  the 
war.  (J.  App.  1S4,  185)  In  1946,  Appellant  attempted  to 
adjust  the  matter  amicably  without  litigation  through  pur¬ 
chase  of  the  fixed  assets  of  Appellee,  but  negotiations  in 
this  respect  ended  in  failure.  (J.  App.  109)  Thereafter,  in 
1947,  Appellant  applied  to  the  Federal  Trade  Commission 
for  issuance  of  a  complaint  (J.  App.  99,  102)  and  in  1948 
this  suit  was  instituted. 

Confusion  has  arisen  as  a  result  of  the  use  by  the  parties 
of  the  same  trade  name  among  suppliers,  stockholders  of 
Appellant  and  among  consumers,  both  actual  and  potential, 
as  there  is  a  considerable  amount  of  commuter  traffic  be¬ 
tween  Washington  and  Baltimore.  Plaintiff  has  received 
a  number  of  communications  from  all  these  sources  which 
clearly  indicate  its  existence.  (J.  App.  225,  226) 

Thereafter,  on  June  25,  1952,  the  District  Court,  in  a 
written  memorandum  opinion,  concluded  that  the  complaint 
should  be  dismissed.  ( J.  App.  47)  The  Court  apparently 
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concluded  that  Appellant  had  acquired  no  secondary  mean¬ 
ing  as  against  Appellee  in  the  District  and,  further,  that 
even  if  it  had  such  rights  it  would  be  barred  from  asserting 
them  against  Appellee  by  laches  or  acquiescence.  As  to 
Appellant’s  direct  evidence  of  Appellee’s  wrongful  intent 
in  the  appropriation  of  the  name,  the  Court  found  that  the 
witness  Pisner's  testimony  should  be  disregarded  on  the 
ground  of  his  alleged  hostility  to  the  Siegels.  The  Court 
ordered  that  its  memorandum  opinion  should  serve  as  find¬ 
ings  of  fact  and  conclusions  of  law.  Significantly,  no  men¬ 
tion  is  made  in  the  memorandum  opinion  serving  as  finding 
of  facts  and  conclusions  of  law  as  to  Appellee’s  counter¬ 
claim  or  as  to  what  comprises  the  area  supposedly  pre¬ 
empted  for  the  use  of  the  name  “Food  Fair”  by  Appellee. 

Subsequently,  on  September  20,  1952,  the  Court  entered 
its  judgment  dismissing  Appellant’s  complaint  and  grant¬ 
ing  Appellee’s  counterclaim.  Further,  the  judgment 
gratuitously  went  far  beyond  the  bounds  of  the  counter¬ 
claim,  and  restrained  Appellant  from  use  of  the  name  in 
Charles  County,  Maryland,  and  the  Counties  of  Loudoun, 
Prince  William  and  Fairfax  in  Virginia,  in  which  areas, 
Appellee  did  not  seek  any  relief  and  no  proof  of  use  was 
offered.  Moreover,  impliedly  the  Court’s  judgment  re¬ 
strained  Appellant  from  the  use  of  its  registered  trade¬ 
mark  of  uncontested  validity  named  “Food  Faiu”  as  to 
butter  and  eggs  (J.  App.  103)  Thereafter,  on  September 
30,  1952,  an  appeal  was  noted  to  this  Court. 

SUMMARY  OF  ARGUMENT 

The  basic  error  of  the  Court  below  was  that  it  enjoined 
Appellant  from  the  use  of  the  name  “Food  Fair”  in  both 
the  District  of  Columbia  and  neighboring  counties  of  Vir¬ 
ginia  and  Maryland.  It  is  the  contention  of  Appellant  that 
these  two  geographical  areas  present  entirely  separate  is¬ 
sues  and  that,  irrespective  of  who  has  the  right  to  the  name 
in  the  District.  Appellant  is  entitled  to  the  use  of  the  trade 
name  “Food  Fair”  in  Maryland. 
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The  Court  below  erroneously  treated  both  areas  as  one 
in  determining  the  respective  rights  of  the  parties.  Ap¬ 
parently,  this  conclusion  was  reached  because  "Washington 
daily  newspapers,  which  have  carried  Appellee's  advertis¬ 
ing  in  substantial  amounts  only  since  1945,  have  their  most 
concentrated  circulation  in  these  areas.  The  Court,  there¬ 
fore,  must  have  concluded,  although  its  memorandum  opin¬ 
ion  made  no  such  findings  or  conclusions,  that  Appellee  had 
acquired  a  secondary  meaning  in  those  areas. 

On  the  other  hand,  and  leaving  aside  the  issue  as  to  the 
District,  Appellant’s  use  of  the  name  in  Maryland  long 
prior  to  use  by  Appellee  is  uncontroverted.  Appellant 
first  opened  a  store  under  the  name  “Food  Fair”  in  Balti¬ 
more  in  1935  and  has  continuously  advertised  its  name  in 
Baltimore  newspapers  and  on  the  radio  since  that  date. 
Baltimore  is  but  forty  miles  distant  from  the  District  and 
Montgomery  and  Prince  George’s  Counties,  Maryland  are 
considerably  less  distant.  Accordingly,  Appellant’s  name 
“Food  Fair”  was  well  known  by  the  public  in  Maryland 
long  before  Appellee  began  significant  newspaper  adver¬ 
tising  circulated  in  those  Counties.  Moreover,  it  was  not 
until  1950  that  Appellee  operated  under  the  name  in  those 
Counties  while  Appellant  had  used  the  name  there  in  con¬ 
nection  with  operations  since  1947.  Therefore,  Appellant 
contends  that,  at  the  very  least,  it  had  acquired  a  secondary 
meaning  in  the  name  as  against  Appellee  in  Montgomery 
and  Prince  George’s  Counties,  Maryland  and  is  entitled  to 
relief  in  those  areas. 

Moreover,  under  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Hanover  Star  Milling  Co.  v.  Metcalf , 
240  U.  S.  403,  426  (1916)  the  right  to  use  of  a  trade  name 
at  any  point  within  the  boundaries  of  a  state  is  dependent 
upon  which  of  the  parties  first  used  the  name  within  the 
state.  This  doctrine  clearly  establishes  that  the  District  of 
Columbia  and  Maryland  present  different  issues.  These 
issues  are  (1)  which  of  the  parties  first  used  the  name  in 
the  District  of  Columbia  and  (2)  which  of  the  parties  first 
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used  the  name  in  Maryland.  Hence,  as  to  Maryland  at 
least,  under  the  doctrine  of  the  Hanover  case,  it  is  not  con¬ 
troverted  that  Appellant  first  used  the  name  in  that  state, 
and,  accordingly,  is  entitled  to  the  relief  sought. 

Further,  with  respect  to  the  District  of  Columbia,  Appel¬ 
lant  should  also  have  been  granted  relief  against  Appellee 
for  Appellant  had  acquired  a  secondary  meaning  prior  to 
Appellee  in  the  District.  Appellant  opened  its  store  in 
Baltimore  in  October  of  1935  under  circumstances  which 
made  it  inevitable  that  Appellant’s  name  became  known  in 
the  District.  It  advertised  that  name  extensively  for  a 
period  of  four  and  one  half  months  before  Appellee  opened 
its  first  store  under  the  name  “Food  Fair”.  While  a 
comparatively  short  time,  Appellant  had  none  the  less 
acquired  a  secondary  meaning  in  the  District  that  was  en¬ 
titled  to  protection. 

Appellant,  furthermore,  had  preempted  the  District  for 
use  of  the  name  “Food  Fair”  because  the  District  was  an 
area  of  natural  and  probable  expansion  for  Appellant  and, 
accordingly,  by  reason  of  Appellant’s  extensive  prior  use 
in  a  neighboring  area  Appellee  could  not,  under  applicable 
principles  of  the  law  of  unfair  competition,  use  the  name  in 
the  District. 

Again,  even  if  Appellee  had  acquired  a  secondary  mean¬ 
ing  in  the  District,  the  type  of  meaning  it  acquired  was 
distinct  from  that  acquired  by  Appellant.  Under  apposite 
principles  governing  this  type  of  case,  both  of  the  parties 
could  use  the  name  in  the  District  so  long  as  the  use  by  each 
is  consistent  with  the  nature  of  the  operation  of  each  at 
the  time  the  meaning  was  acquired.  In  other  words,  if 
Appellee  had  acquired  any  meaning  at  all  in  the  name,  it 
was  associated  by  the  public  with  small  neighborhood 
stores  while  the  use  by  Appellant  was  associated  with  the 
operation  of  supermarkets.  Each  could  use  the  name  under 
those  circumstances  in  the  District  and  the  Court  below 
erred  in  not  giving  effect  to  this  well  established  principle. 

Moreover,  the  Court  below  erred  in  its  apparent  holding 
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that  Appellee  did  not  appropriate  the  name  “Food  Fair” 
with  wrongful  intent  and  that  Appellant  was  barred  from 
relief  because  of  laches  or  acquiescence.  Under  applicable 
principles,  of  course,  where  a  name  is  appropriated  with 
wrongful  intent  the  defenses  of  laches  and  acquiescence  are 
not  available.  Consequently,  this  aspect  of  the  case  is  of 
the  greatest  importance.  Contrary  to  the  usual  case,  there 
was  direct  evidence  in  the  Court  below  that  the  name  was 
deliberately  and  wrongfully  taken  by  Appellee  with  knowl¬ 
edge  of  its  prior  use  by  Appellant.  Moreover,  that  evidence 
was  by  deposition  and  corroborated  by  documents  so  that 
this  Court  may  give  the  matter  a  full  review  and  not  be 
bound  by  the  findings  of  the  Court  below. 

A  former  officer  and  controlling  stockholder  of  Appellee 
testified  by  deposition  that  he,  in  the  company  of  one  or 
more  of  the  present  officers  of  Appellee,  visited  Appellant’s 
store  in  Baltimore  operating  under  the  name  “Food  Fair” 
and  were  so  impressed  with  its  operation  that  they  decided 
to  appropriate  the  name.  Further,  his  testimony  was 
amply  corroborated  by  documentary  evidence.  A  fair 
minded  reconstruction  of  what  must  have  occurred  at  the 
time  under  the  circumstances  and  in  the  light  of  commercial 
realities  indicates  that  the  story  he  told  must  be  true. 
Nevertheless,  the  Court  below  erroneously  disregarded  this 
testimony  and  found  Appellant  guilty  of  laches  or  acqui¬ 
escence. 

As  to  the  latter  finding,  Appellant  was  not  guilty  of 
laches  or  acquiescence  as,  under  applicable  principles, 
Appellant  was  not  obliged  to  institute  action  against  Ap¬ 
pellee  until  it  did  so.  For,  in  1936,  Appellant  by  letter 
warned  Appellee  that  its  use  of  the  name  was  unlawful  and 
thereafter  Appellee  acted  at  its  peril  in  continuing  the  use 
of  the  name.  Appellant  was  under  no  obligation  to  press 
further  while  Appellee’s  activity  remained  small  and  caused 
no  misconception  as  to  the  parties’  respective  rights.  More¬ 
over,  before  this  suit  was  brought,  the  war  intervened  and 
Appellant  had  sought  to  purchase  Appellee’s  fixed  assets 
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and,  further,  sought  to  have  the  Federal  Trade  Commission 
take  action.  All  of  these  actions,  erroneously  ignored  by 
the  Court  below,  suspend  the  period  during  which  such 
defenses  might  be  claimed.  As  to  acquiescence,  the  evidence 
relied  upon  by  the  Court  to  establish  its  conclusion  was  not 
only  trifling  but  was  not  even  attributable  to  Appellant  and 
should  have  been  ignored  in  the  light  of  the  overwhelming 
evidence  to  the  contrary. 

Finally,  the  Court  below  failed  to  make  findings  of  fact 
and  conclusions  of  law  as  required  by  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure  with  respect  to  Appellee’s 
counterclaim  wliich  was  granted  by  the  judgment  of  the 
Court  below.  The  counterclaim  amounts  to  Appellee’s 
entire  affirmative  case  against  Appellant  and,  of  course, 
the  Court  below  erred  in  not  making  special  findings  and 
conclusions  as  required  by  the  Rule. 

Again,  at  least,  the  judgment  of  the  Court  below  was  too 
broad.  It  not  only  enjoined  Appellant  from  use  of  the 
name  in  the  District  of  Columbia  and  Prince  George’s  and 
Montgomery  Counties  in  Maryland,  but  also,  in  Charles 
County,  Maryland  and  the  Counties  of  Arlington,  Loudoun, 
Prince  William  and  Fairfax  in  Virginia.  Appellee  did  not 
claim  relief  in  those  areas  nor  was  proof  offered  in  con¬ 
nection  therewith.  Accordingly,  the  judgment,  under  the 
familiar  rule,  must  be  limited  to  the  pleadings  and  the 
proof.  Then,  too,  the  judgment  is  too  broad  in  that  it 
apparently  enjoins  claimant  from  the  use  of  its  registered 
trade  mark  “Food  Fair”  for  butter  and  eggs  although 
there  is  no  question  that  it  is  a  valid  mark. 

ARGUMENT 

In  the  view  of  Appellant,  the  issues  involved  in  this  case 
are  both  novel  and  complex  and,  furthermore,  involve  im¬ 
portant  aspects  of  the  federal  law  of  unfair  competition 
which  heretofore  have  not  been  clearly  determined. 

Briefly,  these  issues  concern :  First,  which  of  the  parties 
first  acquired  a  secondary  meaning  in  the  trade  name  in- 
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volved,  and  what  territorial  area  did  that  use  preempt; 
and  Secondly,  did  Appellee  adopt  the  trade  name  with 
knowledge  of  Appellant’s  prior  use,  and,  if  so,  what  is  the 
effect  of  that  prior  knowledge. 

There  are  also  important  issues  with  respect  to  the  basis 
for,  and  the  scope  of,  the  judgment  issued  by  the  Court. 
With  reference  to  the  issue  of  secondary  meaning  and  the 
territorial  area  preempted  by  use,  Appellant  contends  that 
the  District  of  Columbia  and  the  adjoining  Counties  of 
Maryland  constitute  separate  legal  problems  and  the  Court 
below  erred  in  considering  them  as  one  issue  and  entering 
its  judgment  in  accordance  therewith. 

I.  Appellant  Is  Entitled  to  the  Trade  Name  "Food  Fair""  as 
Against  Appellee  in  Prince  George's  and  Montgomery  Coun¬ 
ties  Because  Appellant  Had  Acquired  a  Secondary  Meaning 
in  Maryland,  Both  By  Virtue  of  Extensive  Use  Elsewhere 
in  the  State  and  by  Specific  Prior  Use  and  Operation  in 
Prince  Georges  County. 

Of  the  several  errors  committed  by  the  Court  below,  the 
one  having  the  highest  current  significance  to  Appellant 
is  the  action  of  the  Court  below  in  granting  Appellee’s 
counterclaim  and  enjoining  Appellant  from  the  use  of  the 
name  “Food  Fair”  in  connection  with  its  stores  in  Prince 
George’s  County.  Appellant  now  operates  two  stores  in 
Prince  George’s  County,  each  of  which  has  a  substantial 
volume  of  business.  While  these  stores  have  signs  erected 
bearing  the  legend  “Food  Lane”  and  advertise  under  that 
name,  over  fifty  per  cent  of  the  sales  volume  of  these  stores 
is  derived  from  the  sale  of  products  bearing  the  name 
“Food  Fair”  or  otherwise  identified  with  “Food  Fair”. 
The  consequence  of  the  judgment  of  the  Court  in  this  re¬ 
spect  is  that  Appellant  will  have  to  go  out  of  business  in 
this  area  and  assume  substantial  losses,  including  the  for¬ 
feiture  of  valuable  existing  leaseholds. 

Irrespective  of  the  issues  of  secondary  meaning  as  far 
as  the  District  of  Columbia  is  concerned,  the  Court  erred 
in  determining  that  its  conclusions  as  to  the  District  were 
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also  dispositive  of  the  issue  in  the  surrounding  Counties. 
Both  upon  a  consideration  of  the  facts  and  upon  applicable 
law,  these  issues  are  entirely  separate.  That  the  Court 
below  may  not  have  thoroughly  weighed  its  conclusions 
in  this  respect  is  indicated  by  the  fact  that  its  memorandum 
opinion,  purporting  to  be  both  findings  of  fact  and  conclu¬ 
sions  of  law,  makes  no  such  findings  or  conclusions  on  this 
issue,  and,  indeed,  makes  no  mention  whatsoever  of  the 
counterclaim,  which  is  the  vehicle  by  which  the  issue  as  to 
Maryland  was  raised.  Infra ,  p.  33. 

It  is  Appellant’s  contention  that  regardless  of  who  first 
acquired  a  secondary  meaning  in  the  District  under  the 
circumstances  of  this  case,  the  acquisition  of  such  rights 
did  not  project  them  into  Maryland.  Therefore,  Appellant 
is  entitled  to  relief  since  it  first  acquired  a  secondary  mean¬ 
ing  in  Maryland,  and,  secondly,  because  under  applicable 
principles  of  the  law  of  unfair  competition,  significant  use 
of  a  trade  name  within  a  state  preempts  the  territory  of 
that  state  for  the  prior  user. 

The  pertinent  facts  to  be  recalled  in  this  view  are  that 
Appellant  first  opened  a  store  operating  as  “Food  Fair” 
in  Maryland  in  1935.  (J.  App.  64)  Appellee  first  did  so 
in  1950.  (J.  App.  386)  Appellant  first  began  extensive 

advertising  distribution  in  the  area  in  1935  (J.  App.  66) ; 
Appellee  in  1942  in  a  minor  way  at  the  earliest.  Obviously, 
therefore,  since  Appellant  was  first  in  the  State  of  Mary¬ 
land,  both  in  time  and  in  significance,  and  Appellee  did  not 
go  into  the  State  until  1950,  the  defense  of  laches  relied  upon 
below  is  not  a  factor.  Neither  is  there  a  question  of  ac¬ 
quiescence.  For,  immediately  upon  Appellee’s  opening  of 
its  first  store  in  Maryland  in  1950,  Appellant  brought  an 
action  against  it  in  the  United  States  District  Court  for 
the  District  of  Maryland  seeking  to  prohibit  Appellee’s 
use  of  the  name  “Food  Fair”.  Under  circumstances  here¬ 
tofore  related,  that  action  is  still  pending  dependent  upon 
this  appeal.  Supra .  p.  3.  Therefore,  the  defenses  raised 
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as  to  the  District  by  Appellee  and  found  dispositive  by  the 
Court  below  are  not  available  as  to  Maryland. 

It  is,  of  course,  fundamental  in  the  law  of  unfair  com¬ 
petition  that,  to  acquire  property  rights  in  a  trade  name 
that  is  otherwise  descriptive,  the  name  must  be  used  to  such 
an  extent  that  it  has  become  identified  by  the  public,  ex¬ 
clusively,  with  the  user.  Further,  that  name  is  protected 
to  such  a  user  wherever,  territorially,  it  has  become  known. 
Such  identity  is  secondary  meaning  and  the  source  of  the 
protected  right.  1  Nims,  Unfair  Competition  and  Trade 
Marls  (4th  ed.  1947),  §  38,  et  seq. 

Thus,  tliis  being  so,  since  on  the  issue  of  the  counterclaim 
the  Court  did  not  see  fit  to  formulate  findings  and  con¬ 
clusions,  to  say  nothing  of  a  theory,  some  theory  of  terri¬ 
torial  secondarv  meaning  must  be  ascribed  to  it.3  That 
theory  could  only  be  this :  Appellee  first  used  the  name  in 
the  District  although  in  a  small  neighborhood  manner. 
Newspapers  of  the  District  of  Columbia,  as  stated  by  the 
Audit  Bureau  of  Circulation,  are  circulated  both  in  the 
District  of  Columbia  and  in  the  neighboring  Counties  of 
Maryland  and  Virginia.  Ergo,  Appellee  has  preempted 
the  territorial  area  circumscribed  by  the  Audit  Bureau  of 
Circulation’s  definition  of  the  Washington  Metropolitan 
area. 

That  such  was  the  theory  of  the  Court  must  be  concluded 
from  even  a  cursory  analysis  of  the  factors  involved.  Ap¬ 
pellee  used  the  name  beginning  in  1936.  It  was  limited  in 
use  to  neighborhood  stores  until  1942.  Then  newspaper 
advertising  began  in  Washington  daily  newspapers.  The 
area  in  which  Appellant  is  proscribed  from  use  of  the  name 
is  identical  with  the  area  described  as  the  Washington 
metropolitan  area  by  the  Audit  Bureau  of  Circulation. 
Such  identity  could  hardly  be  coincidence.  Such  a  theory 

3  The  judgment  of  the  Court  below  decreed  that  Appellee  had  a  secondary 
meaning  in  the  area  involved  (J.  App.  54).  No  such  findings  or  conclusions 
are  discernable  in  the  memorandum  opinion  which  is  entirely  devoted  to  find¬ 
ings  and  conclusions  that  Appellant  had  no  secondary  meaning  and  was,  in 
any  event,  barred  by  certain  defenses. 
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is  recommended  more  by  a  beguiling  simplicity  than  by 
commercial  realities  and  the  state  of  existing  law.  The 
question  must  therefore  be  whether  such  a  concept  can 
claim  validitv  in  view  of  the  uncontroverted  facts  of  this 
case  and  the  law  applicable  thereto. 

It  is  not  controverted  that  though  Appellee  first  used  the 
name  in  the  spring  of  1936,  that  other  than  a  few  insertions 
on  the  dates  of  store  openings  it  did  not  advertise  in  the 
Washington  daily  newspapers  significantly  until  at  least 
the  fall  of  1942  and  probably  1945.  Meanwhile,  Appellant 
had  been  advertising  extensively  in  the  Baltimore  daily 
papers.4  A  corollary  of  the  Court’s  view  must  be  that  in 
order  to  acquire  a  secondary  meaning  within  an  area,  it  is 
necessary  to  advertise  in  the  daily  newspapers  circulated 
in  that  area.  If  th>s  be  so,  as  it  must  be  inferred  from  the 
Court’s  order  and  its  source,  such  a  theorv  is  not  onlv  in 
conflict  with  every  accepted  theory  of  the  law  of  secondary 
meaning  in  unfair  competition,  but  is  a  patent  practical 
absurdity.  If  there  is  a  concept  that  is  clear  in  this  field 
it  is  that  a  trade  name  may  be  entitled  to  protection  in 
areas  where  it  may  not  have  been  used  in  operation  or  ad¬ 
vertisement.  In  short,  actual  competition  is  not  a  require¬ 
ment  to  successfully  maintain  a  trade  name. 

For  example,  in  a  recent  well  reasoned  case  in  which  this 
very  Appellant  was  a  party,  it  was  held  that  this  Appellant 
had  acquired  a  secondary  meaning  in  the  State  of  Massa¬ 
chusetts  though  it  had  never  operated  nor  advertised  there. 
Food  Fair  Stores  v.  Food  Fair ,  S3  F.  Supp.  445,  (D.  Mass. 
1948)  aff’d.  177  F.  2d  177  (3rd  Cir.  1949).  There,  this 
Appellant,  who  had  never  advertised  in  the  state,  was  per¬ 
mitted  to  enjoin  from  the  use  of  the  same  name  a  usurper 
who  had  both  advertised  and  operated  in  the  state.  It  is 
true,  as  the  Court  below  points  out  (J.  App.  53)  that  a 
local  statute  was  involved,  but  it  was  no  more  than  declara¬ 
tory  of  the  federal  rule  on  the  subject.  Indeed,  that  prin- 

•*  Through  1940,  in  contrast,  Appellant  had  spent  over  $234,000  in  Baltimore 
and  over  $815,000  elsewhere  in  newspaper  advertising. 
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ciple  is  so  well  established  that  it  would  serve  no  useful 
purpose  to  elaborate  on  the  obvious.5 

5  For  example,  in  Sweet  Sixteen  Co.  v.  Sweet  " 16 ’’  Shop,  15  F.  2d  920 
(8th  Cir.  1926),  the  plaintiff,  beginning  business  in  1921,  by  1923  operated 
and  owned  five  stores  for  the  sale  of  dresses  on  the  West  Coast  of  the  country, 
two  in  San  Francisco,  and  "with  one  each  in  Los  Angeles,  Portland,  and  Seattle 
under  the  name  "Sweet  Sixteen. ”  It  advertised  in  journals  and  newspapers 
which  were  circulated  in  the  State  of  Utah.  In  1923,  the  defendant  opened 
operations  under  the  name  "Sweet  ‘16’  Shop”  in  Salt  Lake  City,  Utah.  A 
denial  of  an  injunction  for  the  plaintiflF  in  the  lower  court  was  reversed  in  the 
Circuit  Court  of  Appeals  holding  that  the  injunction  should  issue  on  either  of 
the  alternative  grounds  of  infringement  of  a  trade-mark  or  on  the  ground  of 
unfair  competition. 

In  Terminal  Barber  Shops  v.  Zoberg,  28  F.  2d  807  (2nd  Cir.  1928),  the 
plaintiff,  whose  business  began  21  years  before  suit  was  brought,  operated  a 
chain  of  38  barber  shops  and  ladies  beauty  parlors  throughout  four  states, 
Michigan,  Illinois,  Ohio  and  New  York,  including  New  York  City.  The  opera¬ 
tions  of  the  plaintiffs  were  advertised  in  newspapers  and  car  cards  circulated 
throughout  the  States  where  the  actual  operations  were  conducted,  as  well  as 
in  New  Jersey,  as  "Terminal  Barber  Shops”  and  "Terminal  Beauty  Shops.” 
The  defendant  opened  shops  under  the  "Terminal”  name  after  1927  in  New 
Jersey  in  the  towns  of  West  New  York,  Union  City,  Newark,  and  Jersev  City, 
all  of  which  arc  near  the  shops  of  the  plaintiff  in  New  York  City.  The  de¬ 
fendant  also  operated  a  "Terminal  Beauty  Parlor”  in  New  York  City.  The 
decree  in  the  lower  court  enjoined  the  operation  of  the  shops  of  the  defendant 
in  New  York  State,  but  declined  to  take  similar  action  with  respect  to  the 
stores  located  in  New  Jersey.  The  Circuit  Court  of  Appeals,  however,  modi¬ 
fied  the  decree  and  enjoined  the  defendant  from  operating  shops  in  the  State 
of  New  Jersey,  holding:  (p.  809) 

"Whether  the  name  of  a  corporation  be  recorded  as  a  trade-mark  or  trade 
name,  or  both,  the  law  affords  protection  against  its  appropriation,  where 
the  general  purpose  thereof  is  to  obtain  a  competitor’s  business  which  he 
has  established  or  which  might  be  justly  in  the  field  of  the  expansion  of 
his  business.  American  Steel  Foundarics  v.  Eobertson ,  269  U.  S.  372,  46 
S.  Ct.  160,  70  L.  Ed.  317.”  (Emphasis  supplied) 

Stor I-  Eestaurant  v.  Marcus,  36  F.  Supp.  90  (E.D.  Pa.  1941)  involved  a  suit 
brought  for  an  injunction  by  the  Stork  Club  of  New  York  City,  opened  in 
1934,  against  an  individual  who  had  opened  a  restaurant  of  the  same  name 
in  Philadelphia,  Pa.,  in  1939.  In  granting  the  injunction  the  Court  said,  at 
p.  93: 

"It  is  generally  regarded  today  that  the  emphasis  in  cases  concerning 
trade-marks,  trade  names  and  unfair  competition  is  no  longer  on  competi¬ 
tion,  but  rather  on  the  injury  suffered  by  the  plaintiff  and  the  public, 
it  being  enough  if  the  defendants  ’  acts  result  in  confusion  or  deceit  of  the 
public.  ’  ’ 

In  Adam  Hat  Stores  v.  Scherper,  45  F.  Supp.  804  (E.D.  Wis.  1942),  the 
plaintiff,  whose  business  was  established  in  1924,  operated  its  own  stores 
under  the  name  "Adam  Hats”  for  the  sale  of  men’s  hats  in  200  cities,  and 
the  hats  were  merchandised  in  2000  other  stores  throughout  the  United  States. 
In  1935  the  defendant  opened  a  store  in  the  State  of  Wisconsin  and  adopted 
the  brand  name  "Adams”  for  the  sale  of  hats.  At  the  time  the  defendant 
opened  its  stores  in  the  State  of  Wisconsin,  the  plaintiff  was  not  doing  busi¬ 
ness  within  that  State.  The  plaintiff  had  extensively  advertised  his  product, 
particularly  by  nation-wide  radio  broadcasts.  The  plaintiff  was  held  entitled 
to  an  injunction. 
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If  that  principle  is  observed  in  this  jurisdiction  Appel¬ 
lant  could  not  have  done  more  short  of  actual  operation 
to  acquire  a  secondary  meaning  in  Prince  George’s  and 
Monteromerv  Counties,  Maryland.  It  advertised  in  Balti- 
more  newspapers  circulated  there.  It  carried  advertising 
on  Baltimore  radio  programs  heard  there.  Its  name  was 
known  up  and  down  the  Atlantic  coast.  And  all  this  was 
done  over  six  years  at  least  and  probably  ten  before  Appel¬ 
lee  began  advertising  activity  on  a  scale  adequate  to  reach 
this  area. 

Again,  consider  the  years  1935  to  1942  or  1945  when 
Appellee  first  maintained  advertising  records  (J.  App. 
396)  It  is  not  reasonable  that  Appellee  with  its  then 
scope  of  operation  would  have  resisted  Appellant’s  activi¬ 
ties  in  Prince  George’s  and  Montgomery  Counties.  These 
are  the  years  at  which  we  ask  this  Court  to  look  in  deter¬ 
mining  the  rights  of  the  parties  in  these  counties.  It  is  in 
these  years  that  the  respective  rights  of  the  parties  crystal¬ 
lized — not  in  subsequent  years  where,  long  after  Appel¬ 
lant's  rights  were  acquired,  Appellee’s  growth  began. 

Moreover,  for  yet  another  reason,  the  Court  below  erred 
as  to  Prince  George’s  County,  Maryland.  Appellant  pre¬ 
ceded  Appellee  in  the  use  of  the  name  in  Maryland  adver¬ 
tising  by  seven  years  and  in  operation  by  fifteen  years. 

The  principle,  in  cases  of  this  kind,  has  been  stated  by 
Mr.  Justice  Holmes,  concurring,  in  Hanover  Star  Milling 
Co.  v.  Metcalf ,  240  U.  S.  403,  426  (1916)  as  follows: 

“I  think  state  lines,  speaking  always  of  matters  out¬ 
side  the  authority  of  Congress,  are  important  in  another 
way.  I  do  not  believe  that  a  trade-mark  established  in 
Chicago  could  be  used  by  a  competitor  in  some  other 
part  of  Illinois  on  the  ground  that  it  was  not  known 
there.  I  think  that  if  it  is  good  in  one  part  of  the 
State  it  is  good  in  all.  But  when  it  seeks  to  pass  state 
lines  it  may  find  itself  limited  by  what  has  been  done 
under  the  sanction  of  power  coordinate  with  that  of 
Illinois  and  paramount  over  the  territory  concerned. 
If  this  view  be  adopted  we  get  rid  of  all  questions  and 
penumbra,  of  shadowy  marches  where  it  is  difficult  to 
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decide  whether  the  business  extends  to  them.  We 
have  sharp  lines  drawn  upon  the  fundamental  consid¬ 
eration  of  the  jurisdiction  originating  the  right.’  ’ 

This  view  has  been  followed  in  the  federal  courts.  In 
Socony-Vacuum  Oil  Co.  v.  Oil  City  Refiners ,  136  F.  2d  470, 
475  (6th  Cir.  1943),  the  Court  said: 

“However,  in  light  of  the  well-settled  rule  that 
property  in  trademarks  and  the  right  to  their  exclusive 
use  rests  upon  the  law  of  the  several  states  and  depends 
upon  them  for  security  and  protection,  the  use  of  the 
mark  extends  to  the  whole  state  unless  the  state  has, 
bv  statutory*  or  common  law  declaration  reduced  the 
territorial  limits  of  the  mark  to  a  smaller  area.  Han¬ 
over  Star  Milling  Co.  v.  Metcalf,  supra,  (concurring 
opinion  of  Justice  Holmes,  240  U.S.  at  pages  424,  426, 
36  S.  Ct.  at  pages  364,  365,  60  L.  Ed.  713).” 

Further,  it  is  stated  as  follows  in  2  Callmcmn,  Unfair 
Competition  and  Trade  Marks  (1st  ed.  1945)  p.  990: 

“Despite  the  actual  extent  of  the  market  within  the 
state,  any  valid  mark  used  therein  is  entitled  to  state 
wide  protection.  As  Mr.  Justice  Holmes,  in  his  con¬ 
curring  opinion  in  the  Hanover  case,  stated,  if  the  mark 
‘is  good  in  one  part  of  the  state,  it  is  good  in  all.’  In 
principle,  therefore,  if  the  use  of  a  trade  mark  by  a 
small  state  business  precedes  its  use  by  a  nation-wide 
competitor  throughout  the  United  States,  the  former 
has  the  priority.” 

In  summary,  the  principle  is  that  the  first  use  within  a 
state  preempts  the  state  for  the  first  user.  It  is  true  that 
there  are  cases  which  apparently  challenge  this  principle.6 
It  has  never  before  been  decided  in  this  jurisdiction.  In 
this  issue,  as  well  as  the  other  undetermined  issues  of  this 
case,  it  is  urged  that  this  Court  settle  what  is  a  confused 
state  of  law  upon  a  significant  and  practical  problem  of 
tradesmen. 

Finally,  it  is  urged  that  at  the  very  least  Appellant  had 
acquired  a  secondary  meaning  in  Maryland  long  prior 

6  See,  e.  g.,  Jacobs  v.  Iodent  Chemical  Co.,  41  F.  2d  637  (3rd  Cir.  1930). 
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to  that  of  Appellee  by  virtue  of  extensive  use  by  advertising 
and  actual  operation  and,  hence,  is  entitled  to  protection  by 
law.  Accordingly,  the  Court  below  not  only  erred  in  grant¬ 
ing  Appellee’s  counterclaim  as  to  this  area  but  also  erred 
in  failing  to  give  Appellant  the  relief  sought  in  Maryland. 

II.  Appellant  Had  Acquired  a  Secondary  Meaning  in  the  Dis¬ 
trict  of  Columbia  at  the  Time  Appellee  First  Began  Use  of 
the  Name  "Food  Fair"  in  the  District  of  Columbia  and.  Ac¬ 
cordingly,  If  the  Defenses  Found  by  the  Court  Below  to 
Bar  Appellant  Are  Not  Valid,  Appellant  Is  Entitled  to  the 
Relief  Sought. 

Aside  from  the  question  of  Appellee’s  other  defenses 
discussed  herein,  infra ,  p.  26,  and  also  from  the  issue  of 
the  right  to  the  name  in  Prince  George’s  and  Montgomery 
Counties,  Maryland,  Appellant  is  entitled  to  the  relief 
sought  in  the  District  of  Columbia.  This  is  so  because 
Appellant  had  acquired  a  secondary  meaning  in  the  District 
of  Columbia  at  the  time  Appellee  first  used  the  name.  The 
Court  below  erred  in  finding  that  Appellant  did  not  have 
such  a  secondary  meaning. 

The  Court  below  has  said  that  “the  plaintiff  and  the 
defendant  had  hit  upon  the  use  of  the  name  ‘Food  Fair’ 
at  approximately  the  same  time.”  The  time  differential 
was  actually  four  and  a  half  months — an  amply  sufficient 
time  within  which  a  secondary  meaning  may  be  acquired. 
Supra,  pp.  4,  5. 

It  is  to  be  recalled  that  the  opening  of  Appellant’s  store 
in  Baltimore  on  October  31,  1935  generated  very  consider¬ 
able  interest.  (J.  App.  66-67)  At  the  very  least,  this 
information  must  have  been  known  to  suppliers  in  the  Dis¬ 
trict  of  Columbia. 

Thereafter,  Appellant  expended  a  very  considerable 
amount  in  advertising  in  newspapers  between  October  31, 
1935  and  the  opening  of  Appellee’s  first  store  on  March  19, 
1936.  While  not  in  as  substantial  amounts  as  later,  this 
advertising  undoubtedly  was  transmitted  into  the  District 
of  Columbia. 
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In  contrast,  up  until  tlie  actual  opening  by  Appellee,  ac¬ 
cording  to  Appellee’s  own  evidence,  their  sole  use  of  the 
names  consisted  in  a  small  oilcloth  sign  displayed  in  front 
of  its  store  at  1420  7th  Street,  N.W.,  for  a  few  months. 
Obviously,  such  an  insignificant  use  could  not  be  considered 
to  have  established  a  secondary  meaning  in  the  District  of 
Columbia  and  much  less  in  the  surrounding  Counties  of 
Maryland. 

During  the  same  time,  for  a  period  of  about  four  and 
one-half  months,  the  name  was  extensively  used  by  the 
Appellant.  Though  a  comparatively  short  time,  the  name 
could,  nevertheless,  under  modern  extensive  methods  of 
communication,  have  acquired  a  secondary  meaning,  not 
only  in  Baltimore  but  also  in  the  same  or  contiguous  areas. 
Nuns,  Unfair  Competition  and  Trade  Marks,  (4th  ed.  1947), 
§  38a,  p.  162. 

On  this  subject,  the  Court  below  has  chosen  to  comment 
upon  only  one  of  the  many  activities  by  which  Appellant 
acquired  its  secondary  meaning.  It  concludes  that  the 
presence  of  stockholders  of  a  user  in  an  area  is  not  alone 
sufficient  to  preempt  an  area  for  a  user.  (J.  App.  51) 
Of  course,  no  such  claim  is  made  by  Appellant.  That  ac¬ 
tivity  chosen  is  one  of  the  lesser  methods  by  which  Appel¬ 
lant  acquired  a  secondary  meaning.  Nor  need  the  Court 
infer  that  Appellant  has  stockholders  throughout  the  Na¬ 
tion.  That  issue  was  the  subject  of  several  exhibits  re¬ 
ceived  in  evidence.  (J.  App.  78)  However,  the  point 
was,  of  course,  principally  established  both  by  voluminous 
documentary  evidence  and  extensive  viva  voce  testimony. 
This  apparently  was  not  considered. 

Moreover,  it  can  hardly  be  doubted  that  Washington  of¬ 
fered  not  only  a  market  of  natural  and  probable  expansion 
after  Baltimore,  but,  indeed,  an  inevitable  one.  Here, 
again,  the  Court  below  ignored  Appellant’s  continuing  and, 
indeed,  vigorous  actions  to  commence  operations  in  the 
District.  Supra,  p.  5.  It  follows  that  if  the  Appellee  used 
the  name  after  Appellant,  such  action  constituted  inter- 
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ference  and  forestalling  and  became  a  suitable  object  for 
the  use  of  the  injunctive  power.  Food  Fair  Stores  v.  Food 
Fair,  supra. 

But,  even  if  it  be  assumed  that  neither  of  the  parties  had 
acquired  a  secondary  meaning  in  1936,  their  comparative 
positions  with  respect  to  the  use  of  the  name  in  1940  should 
be  examined.  By  this  time  Appellant  operated  60  “Food 
Fair”  stores,  including  eleven  in  Baltimore.  It  had  in¬ 
creased  the  number  of  its  “Food  Fair”  stores  in  Balti¬ 
more  from  one  in  1935  to  two  in  1936;  to  four  in  1937;  to 
five  in  193S :  to  eleven  in  1939 ;  and  eleven  in  1940.  It  had 
expended  annually  in  Baltimore  since  this  period  in  adver¬ 
tising  the  name  during  1935  $10,583.39;  1936,  $34,537.00; 
1937,  $37,378.00;  1938^  $48,047.00;  1939,  $54,030.00;  and 
1940,  $50,377.00.  Other  than  in  Baltimore,  it  had  expended 
a  total  of  about  $815,000  in  the  use  of  the  name  by  adver¬ 
tising  from  1935  to  1940. 

During  the  same  period,  Appellee  had  operated  but  one 
small  neighborhood  store  on  7tli  Street,  N.W.,  and  later  a 
similar  store  on  M  Street,  N.W.,  which  had  not  opened  un¬ 
til  the  middle  or  latter  part  of  1939  and  closed  shortly 
thereafter.  The  advertising  of  these  stores  had  been  very 
small  since  they  were  of  the  neighborhood  type,  and  was 
confined  largely  to  circulars  and  infrequent  newspaper  ad¬ 
vertising  in  local  papers  of  moderate  circulation. 

Under  these  circumstances,  and  under  recognized 
authority,  it  is  clear  that  Appellant  had  acquired  a  second¬ 
ary  meaning  in  the  District  of  Columbia  as  a  super  market 
under  the  name  “Food  Fair”  while,  if  it  had  acquired  any 
meaning  at  all,  Appellee’s  secondary  meaning  was  limited 
to  small  neighborhood  stores. 

A  similar  situation  arose  in  Katz  Drug  Company  v. 
Katz,  S9  F.  Supp.  52S  (E.  D.  Mo.  1950),  aff’d.  188  F.  2d  696 
(Sth  Cir.  1951).  There  plaintiff,  since  1914,  operated  a 
number  of  drug  stores  250  miles  from  St.  Louis  where  de¬ 
fendant  without  knowledge  of  plaintiff’s  name  had 
operated  a  small  store  or  two  since  1933.  The  court  held 
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that  plaintiff,  while  not  having  a  secondary  meaning  in  St. 
Louis  at  the  time  defendant  started  using  plaintiff’s  name, 
acquired  a  secondary  meaning  afterwards  in  St.  Louis. 
Further,  it  was  held  that  defendant  had  acquired  no 
secondary  meaning  other  than  as  a  neighborhood  store  and 
hence  was  not  entitled  to  injunctive  relief  against  the 
plaintiff’s  chain. 

The  consequence  of  this  theory  is,  of  course,  that  both 
Appellant  and  Appellee  may  now  have  acquired  secondary 
meanings  of  distinctive  and  different  natures  and  both  in 
the  District  of  Columbia.  If  so,  both  can  co-exist  in  the 
same  area  in  their  respective  spheres.  Again,  the  Court 
below  has  failed  to  recognize  this  concept  and  has  there¬ 
fore  erred. 

As  to  the  District,  in  summary,  the  Court  below  erred 
because  it  wrongly  assumed  that  an  actual  use  in  the  form 
of  operation  in  the  area  is  necessary  to  acquire  a  secondary 
meaning  that  is  subject  to  protection  by  the  Courts.  Under 
existing  law  Appellant’s  use  of  the  name  in  Baltimore  was 
enough  to  preempt  the  District  of  Columbia  for  Appellant.7 
Moreover,  even  it  it  be  assumed  that  Appellee  had  acquired 
a  secondary  meaning  of  a  neighborhood  nature,  the  Court 

"  In  nn  earlier  day,  a  junior  appropriate  of  the  same  trade  name  in  {rood 
faith  might  not  be  enjoined  where  the  markets  were  remote.  Hanover  Star 
Milling  Co.  v.  Metcalf.  240  XT.  S.  403  (1916).  It  was  in  this  frame  of  ref¬ 
erence  that  the  ease  of  Chapin-Saclcs  Mf( 7.  Co.  v.  Hcvdlrr  Creamery  Co..  254 
F.  553  (4th  Cir.  1918),  involving  the  use  of  the  name  “Velvet  Kind”  in  the 
Wnshington-Baltimore  market,  was  decided.  As  to  the  obsolescence  of  this 
principle  and.  indeed,  of  this  specific  case,  the  leading  authority  in  the  field 
has  this  to  say: 

“With  the  development  of  modern  sales  and  advertising  methods,  the 
territory  within  which  a  trade-mark  and  its  meaning  is  likely  to  become 
known  in  advance  of  actual  use  in  trade  has  grown  enormously.  It  has 
grown  since  1916  when  the  Supreme  Court  made  these  statements.  (Re¬ 
ferring  to  the  Hanover  Case,  supra).  The  territory  that  would  prob¬ 
ably  be  reached  by  a  trade-mark  owner  ‘in  the  natural  expansion  of  his 
trade.'  is  different  from  what  it  was  then.  In  an  earlier  day.  the  size  of 
the  normal  market  might  depend  on  the  nature  of  the  product.  Thus  it 
was  found  in  1918  that  ice  cream  ‘is  not  usually  transported  from  one 
large  city  to  another  and  its  sale  and  distribution  is  usually  within  the 
area  and  proximity  of  manufacture.’  (Referring  to  the  Hendler  Case) 
This  is  no  longer  true.”  Nims,  op.  cit.  supra,  $  21Sb,  p.  648. 

Whatever  may  be  said  as  to  identity  it  can  hardly  now,  or  in  1935,  be  said 
that  Washington  and  Baltimore  are  remote. 
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below  erred  in  failing  to  give  effect  to  the  doctrine  of  the 
Katz  case.  Appellant’s  active  and  very  extensive  opera¬ 
tion  was  but  forty  miles  distant  and  was  more  than 
adequate  to  generate  a  meaning  in  the  District. 

III.  The  Court  Below  Clearly  Erred  in  Holding  That  Appellee 
Adopted  the  Name  "Food  Fair"  Without  Wrongful  Intent 
and  That  Therefore  Appellant  Was  Barred  by  the  Defenses 
of  Laches  and  Acquiescence,  and,  in  any  Event,  Appellant 
Was  Not  Guilty  of  Laches  or  Acquiescence. 

Of  paramount  importance  to  the  disposition  of  this  case 
is  a  determination  of  the  intent  and,  correspondingly,  the 
good  faith  of  the  Appellee  in  its  use  of  the  name  “Food 
Fair”.  Such  a  determination  is  essential  because  it  is  well 

i 

settled  that  (a)  an  intentional  appropriation  of  another’s 
trade  name  is  sufficient  for  the  exercise  of  the  injunctive 
power  irrespective  of  other  considerations  such  as  second¬ 
ary  meaning,  and  (b)  because  the  defenses  of  laches, 
estoppel  and  acquiescence  are  not  available  where  the 
appropriation  is  intentional.  With  respect  to  (a),  it  has 
long  been  established  that  an  intentional  appropriator  has 
no  rights  against  a  senior  user.  Hanover  Star  Milling  Co. 
v.  Metcalf ,  240  U.  S.  403,  413  (1916) ;  Sweet  Sixteen  Co.  v. 
Sweet  “16”  Shop,  Inc.,  15  F.  2d  920  (Sth  Cir.  1926) ;  White 
Tower  System  v.  White  Castle  System,  90  F.  2d  67,  70  (6th 
Cir.  1937). 

For  these  reasons,  the  evidence  as  to  the  existence,  or 
absence,  of  good  faith  on  the  part  of  the  Appellee  in  the 
adoption  by  it  of  the  trade  name  “Food  Fair”,  is  of  crucial 
-importance. 

In  most  cases,  intent  must  be  determined  by  assumption 
and  inference.  For  obvious  reasons,  direct  evidence  of 
deliberate  and  intentional  taking  of  a  name  are  rare.  For 
this  reason  the  testimony  by  deposition  of  the  witness 
Pisner  assumes  great  importance.  The  Court  below  chose 
to  disregard  the  deposition  of  the  witness  Pisner. 

It  might  be  here  observed  that  the  evidence  of  inten¬ 
tional  appropriation  in  this  case  was  comprised  entirely 
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of  the  deposition  of  Pisner  and  of  corroborative  docu¬ 
ments.  Therefore,  there  is  no  question  of  demeanor  testi¬ 
mony  and  this  Court  is  in  as  good  a  position  as  the  Court 
below  to  analyze  the  evidence.  Accordingly,  this  issue  is 
subject  to  free  review  and  the  findings  of  the  Court  below 
are  not  binding  on  this  Court  and  should  be  given  but 
little  weight.  Carter  Oil  Co.  v.  McQuigg,  112  F.  2d  275, 
279  (7th  Cir.  1940) ;  Equitable  Life  Assurance  Society  v. 
I  r  elan.  123  F.  2d  462,  464  (  9th  Cir.  1941) ;  5  Moore,  Fed¬ 
eral  Practice  (1951  ed.  1951)  §  52.04. 

Considering  this  evidence,  then,  and  granting  that  some 
ill  feeling  did  exist  between  the  witness  Pisner  and  the 
witness  Siegel,  the  extent  of  this  animus  is  that  Pisner  was 
induced  to  testify  at  all.  This  conclusion  is  reached  be¬ 
cause  of  the  convincing  manner  in  which  his  testimony 
ties  into  uncontroverted  facts  and,  also,  into  the  probable 
commercial  realities. 

Appellee's  first  store  opened  under  the  name  “Food 
Fair”  on  March  19,  1936.  Prior  to  that  date,  Appellee 
obtained  a  lease  for  part  of  the  premises  which  constituted 
that  store  on  December  23,  1935,  effective  January  1,  1936. 
Obviously,  construction  for  the  occupancy  of  the  entire 
premises  could  not  have  been  initiated  prior  to  the  effec¬ 
tive  date  of  the  lease.  It  is  inconsistent  with  common 
experience  to  believe  that  a  temporary  sign  announcing 
a  new  opening  could  have  been  displayed  not  only  prior 
to  construction,  but  six  months  in  advance  of  the  execution 
of  the  lease.  It  is  admitted  that  an  oil  cloth  sign  may  have 
been  displayed  on  the  front  of  the  store  at  some  time 
during  the  construction  period  immediately  prior  to  the 
store  opening.  It  is  a  common  practice  to  announce  the 
immediate  opening  of  new  commercial  premises  by  this 
method. 

On  the  other  hand,  the  witness  Siegel’s  testimony  as  to 
the  existence  of  a  temporary  sign  from  June,  1935  to 
March,  1936,  announcing  an  imminent  opening,  strains  not 
only  plausibility,  but  even  credulity.  As  an  astute  and 
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experienced  businessman,  Siegel  cannot  expect  us  to  be¬ 
lieve  that  novelty  would  not  wear  thin  throughout  a 
summer,  autumn  and  winter,  and  that  the  keen  edge  of 
anticipation  of  7th  Street  customers  would  not  have 
blunted  if  not  disappeared. 

Too,  consider  the  incredible  story  of  how  the  name  was 
miraculously  plucked  from  the  blue  at  precisely  the  time 
a  new  name  was  needed.  The  happy  coincidence  of  the 
supposed  bazaar  atmosphere  of  the  “0”  Street  Market, 
together  with  the  inspiration  supplied  by  the  Coffee 
“Fair”  at  a  local  food  show  is  hardly  more  than  a  patent 
and  careful  afterthought  (J.  App.  26S). 

Siegel  testified  that  the  store  at  1420  7th  Street,  N.  W. 
continued  business  while  remodelling  was  in  progress  and 
that  upon  completion  of  the  remodelling,  the  same  type  of 
business  as  had  theretofore  been  conducted  was  continued 
on  the  premises.  If  this  is  so,  surely  no  need  existed  for 
an  elaborate  announcement  and  preparation  for  a  new 
store  under  a  new  name.  The  story  appears  to  have  been 
concocted  out  of  the  whole  (oil)  cloth. 

On  the  other  hand,  when  it  developed  that  Appellee  was 
able  to  acquire  large  additional  space  permitting  a  sub¬ 
stantial  enlargement  of  his  business  and  a  revision  of  its 
general  nature,  it  then  becomes  apparent  as  to  why  it  was 
appropriate  to  adopt  a  new  name  for  the  operation.  This 
date  would  necessarily  be  tied  in  with  the  date  of  the  lease 
of  December  23,  1935,  and  obviously,  corroborates  the  wit¬ 
ness  Pisner’s  testimony  in  this  respect.  Again,  also,  the 
later  change  by  Appellee  of  the  names  of  all  of  its  stores 
to  “Food  Fair”  is  more  than  coincidental  with  Appel¬ 
lant’s  tremendous  growth  and  expansion  during  the  period 
from  1935  to  1942.  Surely,  the  reason  for  Appellee’s 
action  in  this  regard  is  all  too  obvious. 

Further,  Siegel  testified  that  he  had  not  heard  of  the 
Appellant  or  the  Appellant’s  operations  until  a  letter  was 
received  by  the  Appellee  from  the  Appellant  in  April  of 
1936.  At  this  time,  Appellant’s  large  and  novel  operation 
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had  been  conducted  in  the  neighboring  city  of  Baltimore, 
40  miles  away,  supplied  by  the  same  wholesalers,  and  was 
entirely  familiar  to  others  interested  in  the  trade  for  a 
period  of  five  months.  Evidence  is  clear  that  the  opening 
of  Appellant’s  store  in  Baltimore  had  created  a  very  wide 
interest  in  the  trade  in  Baltimore.  It  therefore  becomes 
pertinent  to  question  the  reliability  of  the  witness  Siegel’s 
statements  in  this  regard  since  both  the  witness,  per¬ 
sonally,  and  the  Appellee  Company,  had  been  in  operation 
in  the  District  of  Columbia  for  a  long  period  of  years. 

Again,  on  the  question  of  intent,  Siegel  admits  the  use 
of  the  name  “Table  Supply”  by  Appellee  which,  when  it 
was  taken,  Appellee  knew  to  be  the  name  of  a  large  food 
chain  in  Florida  '(J.  App.  318).  Admitted  piracy  of 
another  name  is  a  reliable  guide  to  the  intent  with  which 
the  “Food  Fair”  name  was  taken.  Elgin  National  Watch 
Co.  v.  Elgin  Razor  Corporation,  25  F.  Supp.  8S6,  888 
(N.  D.  Ill.  1938). 

It  seems  inescapable  that  Appellee  adopted  Appellant’s 
name  in  bad  faith,  and  upon  uncontroverted  authority 
should  be  granted  injunctive  relief  against  Appellee  with 
respect  to  the  use  of  the  name  “Food  Fair”  in  the  claimed 
areas. 

"With  respect  to  this  bad  faith,  the  principle  that  laches 
and  acquiescence  are  not  available  as  a  defense  in  an  in¬ 
junction  proceeding  based  on  unfair  competition  where  a 
trade  name  has  been  intentionally  appropriated  should  be 
observed.  It  is  and  has  been  for  many  years  established 
without  contention  in  the  federal  and  state  courts. 

In  Hanover  Star  Milling  Company  v.  Metcalf,  240  U.  S. 
403,  419  (1916),  the  Court  stated: 

“  ...  As  to  laches  and  acquiescence,  it  has  been  re¬ 
peatedly  held,  in  cases  where  defendants  acted  fraud¬ 
ulently  or  with  knowledge  of  plaintiffs’  rights,  that 
relief  by  injunction  would  be  accorded  although  an 
accounting  of  profits  should  be  denied.  McLean  v. 
Fleming.  96  U.S.  245,  257 ;  Menendez  v.  Holt,  12S  U.S. 
514,  523;  Saxlehner  v.  Eisner,  179  U.S.  19,  39.” 
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The  rule  is  thus  stated  by  the  leading  treatises : 

“Where  infringement  is  deliberate  and  willful  and 
the  defendant  acts  fraudulently  with  knowledge  that 
he  is  violating  the  plaintiff’s  rights,  essential  elements 
of  estoppel  are  lacking  and  in  such  a  case  the  pro¬ 
tection  of  plaintiff’s  rights  by  injunctive  relief  never 
is  properly  denied.”  2  Nims,  Unfair  Competition  and 
Trade  Marks  (4th  ed.  1947)  p.  12S2 
“Estoppel  by  laches  is  not  available  as  a  defense  if 
the  defendant  intended  the  unfair  competition,  or  if 
the  defendant,  himself,  is  responsible  for  the  plain¬ 
tiff's  delay.  Though  the  defendant  may  not  rely  upon 
apparent  acquiescence,  ‘in  a  case  of  intentional  and 
continued  invasion  of  the  plaintiff’s  rights,  the  delay, 
in  order  to  constitute  a  defense,  must  be  such  as  to 
amount  to  assent  or  acquiescence,’  i.e.,  actual  assent 
or  acquiescence.”  2  Call  maim,  Unfair  Competition 
and  Trade  Marks  (1st  ed.  1945)  pp.  1455,  1456. 

This  unquestioned  principle  has  been  followed  in  this 
as  well  as  other  jurisdictions.  Michigan  Condensed  Milk 
Company  v.  Kennewig,  30  App.  D.  C.  491,  497  (190S).8 

Moreover,  without  regard  to  the  question  of  intentional 
appropriation,  the  alleged  delay  by  Appellant  in  this  case 
did  not  constitute  laches,  or  acquiescence. 

Here  again,  in  its  memorandum  opinion,  the  Court  dis¬ 
regarded  the  reasons  why  the  acts  of  Appellant  did  not 

s  During  the  trial  of  this  ease,  reference  was  made  to  the  ease  of  Anheuser- 
Busch ,  Inc.  v.  Du  Bois  Bracing  Company ,  175  F.  2d  370  (3d  Cir.  1949).  There 
a  lapse  existed  between  the  years  1909  and  1940  and  plaintiff  claimed  that 
laches  were  not  available  as  a  defense  because  defendant  was  guilty  of  fraudu¬ 
lent  conduct. 

In  this  connection,  the  Court  said,  obiter,  at  page  374: 

“We  may  start  consideration  of  this  issue  with  acceptance  of  the  doc¬ 
trine  that  a  fraudulent  infringer  cannot  expect  tender  mercy  at  a  court 
of  equity,  so  that  mere  delay  by  the  injured  party  in  bringing  suit  would 
not  bar  injunctive  relief.  This  doctrine,  however,  has  its  limits;  for  ex¬ 
ample.  had  there  been  a  lapse  of  100  years  or  more,  we  think  it  highly 
dubious  that  any  court  of  equity  would  grant  injunctive  relief  against 
even  a  fraudulent  infringer.” 

Since  the  Court  there  found  that  the  defendant  was  not  guilty  of  fraudulent 
conduct  and  reached  its  decision  on  other  grounds,  the  remarks  expressing  this 
dubious  doctrine  were  purely  gratuitous  and  were,  moreover,  expressly  chal¬ 
lenged  in  the  dissenting  opinion  of  Circuit  Judge  Goodrich.  In  any  event,  the 
instant  case  is  distinguishable,  if,  indeed,  it  is  comparable,  with  respect  to  the 
lapse  of  time. 
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constitute  laches  or  acquiescence.  During  the  years  1936 
to  1944,  no  duty  or  obligation  was  imposed  on  Appellant 
to  institute  action  so  long  as  Appellee’s  operations  were 
small  and  could  cause  no  confusion  and  misconception. 
Where  the  Appellee  pursued  a  course  of  gradual  encroach¬ 
ment  on  Appellant’s  rights,  Appellant  is  under  no  obliga¬ 
tion  to  arouse  hostile  action  until  it  is  fully  developed. 
2  Nims,  op.  cit.  supra,  §  409,  p.  1292. 

In  Saperstein  v.  Grund,  85  F.  Supp.  647  (S.D.  Iowa 
1949),  the  court  found: 

“That  defendant’s  encroachment  on  plaintiff’s 
organization  has  been  gradual  and  progressive.  It 
did  not  come  into  competition  or  create  confusion 
with  the  plaintiff’s  teams  until  after  the  late  war.  The 
plaintiff  took  this  action  when  it  appeared  that  the  de¬ 
fendant ’s  team  was  coming  into  competition  with  his 
organization  and  the  public  was  being  confused  as  to 
the  two  organizations.”  At  p.  651. 

The  Court  rejected  the  defense  of-  laches  under  these 
circumstances. 

Moreover,  Appellant  having  given  definite  notice  in 
1936,  Appellee  acted  at  its  peril  in  continuing  the  use  of 
the  name.  Yale  Electric  Company  v.  Robertson ,  26  F.  2d 
972  (2nd  Cir.  192S) ;  Sally  Chain  Stores,  Inc.  v.  Sally’s  Fur 
Studio,  40  F.  Supp.  445  (E.  D.  Mich.  1941).  In  the  Yale 
case  Judge  Learned  Hand  said: 

“The  defense  of  laches  needs  no  more  than  mention. 
The  plaintiff  has  gone  on  in  the  face  of  defendant’s 
opposition  at  the  very  outset.  If  its  persistence  now 
lays  a  heavy  burden  on  it,  it  is  of  its  own  making.  It 
would  be  an  easy  escape  from  the  consequences  of  a 
wrong  to  assert  that  one  has  grown  so  old  in  its  prac¬ 
tice  as  to  make  any  change  painful.” 

Further,  it  has  been  held  that  during  the  period  of  the 
war,  there  is  no  obligation  to  proceed  with  a  private  unfair 
competition  proceeding.  Greyhound  Corp.  v.  Rothman, 


S4  F.  Supp.  233  (1949),  aff’d  175  F.  2d  S93  (1949).  Since 
the  war,  of  course,  Appellant  has  negotiated  with  Appel¬ 
lee  for  the  purchase  of  their  fixed  assets  without  regard 
to  its  good  will,  has  instituted  action  in  the  Federal  Trade 
Commission,  and  brought  this  suit  in  March  of  1948. 

The  Court  below  apparently  inferred  acquiescence  from 
one  sentence  of  the  many  thousands  in  evidence.  ( J.  App. 
198)  This  sentence  appeared  in  Fortune  Magazine  in 
June,  1950.  It  reads,  referring  to  Appellant’s  operations: 
“However,  one  potential  expansion  area — Washington, 
D.  C. — is  a  special  problem  because  a  local  chain  has  pre¬ 
empted  the  name  Food  Fair.”  The  sentence  was  not 
written  by  Appellant.  It  was  written  by  an  outsider  and 
whatever  a  magazine  writer’s  conclusions  or  inferences 
may  be,  they  can  hardly  be  attributed  to  Appellant.  Its 
significance  is  precisely  that  first  accorded  it  by  the  Court 
below  during  the  trial  of  this  case.  (J.  App.  199)  To  now 
sift  this  isolated  sentence  from  the  mass  of  documentary 
evidence  in  this  case  and  to  transform  it  into  a  vehicle  on 
which  the  case  turns  is  a  palpable  absurdity.  At  the  time 
this  article  appeared  Appellant  had  already  sought  re¬ 
lief  from  the  Federal  Trade  Commission  and  had  filed 
suit  in  the  Court  below.  Surely  such  actions  as  these  are 
far  from  acquiescence  or  acknowledgment  of  preemption. 
It  is  clearly,  under  the  circumstances,  a  sentence  written 
by  one  having  no  conection  wdth  Appellant  and  can  hardly 
be  inflated  to  this  significance. 

Moreover,  the  Court  below  concluded  that  Appellant’s 
use  of  the  name  “Food  Lane”  in  surrounding  counties 
of  Maryland  rather  than  “Food  Fair”  constituted  an 
admission  that  Appellant  was  not  entitled  to  use  of  the 
name  there.  The  valid  commercial  reason  for  the  use  of 
such  a  name  was  apparently  competelv  ignored.  (J.  App. 
208)  On  this  theory,  it  would  certainly  seem  of  little 
validity  by  the  fact  of  Appellant’s  use  of  the  name  “Food 
Fair”  on  a  great  majority  of  the  items  sold  in  the  store. 
On  the  subject  of  admissions,  a  reason  must  be  sought 
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why  Appellee  has  called  itself  “Food  Fair  Supermarket”, 
rather  than  merely  “Food  Fair”.  The  most  plausible 
reason  -would  be  that  Appellee  knew  it  was  appropriating 
another’s  name  and  was  improvising  some  point  of  dis¬ 
tinction  against  the  day  of  challenge. 

In  fine,  the  Court  erred  in  its  disregard  of  conclusive 
evidence  that  Appellee  intentionally  appropriated  Appel¬ 
lant’s  name,  with  knowledge  of  Appellant’s  prior  use. 
Moreover,  even  if  it  did  not,  Appellant’s  conduct  has  not 
constituted  laches  or  acquiescence  and  its  position  should 
have  been  sustained  by  the  Court  below. 

IV.  There  Are  No  Findings  of  Fact  and  Conclusions  of  Law 
With  Respect  to  Appellee's  Counterclaim  for  Injunction 
Against  Appellant  as  Required  by  Rule  52(a).  Federal 
Rules  of  Civil  Procedure,  and  in  Their  Absence  So  Much 
of  the  Judgment  as  Enjoins  Appellant  from  the  Use  of  the 
Name  "Food  Fair"  in  Prince  George's  and  Montgomery 
Counties,  Maryland,  Is  Erroneous. 

Rule  52(a)  of  the  Federal  Rules  of  Procedure  provides 
that  in  all  actions  tried  upon  the  facts,  as  here,  “The 
Court  shall  find  the  facts  specially  and  state  separately  its 
conclusions  of  law  ...  999 

In  this  case,  as  in  all  cases  where  a  counterclaim  is  inter¬ 
posed,  there  are  two  affirmative  issues  for  disposition  by 
the  Court.  The  first  is  Appellant’s  claim  for  relief  against 
Appellee  and  Appellee’s  defenses  to  that  claim.  The 
second  is  Appellee’s  conterclaim  for  relief  against  Appel¬ 
lant  and  Appellant’s  defense. 

9  “Rule  52.  Findings  by  the  Court. 

(a)  Effect.  In  all  actions  tried  upon  the  facts  without  a  jury  or  with  an 
advisory  jury,  the  court  shall  find  the  facts  specially  and  state  separately  its 
conclusions  of  law  thereon  and  direct  the  entry  of  the  appropriate  judgment; 
and  in  granting  or  refusing  interlocutory  injunctions  the  court  shall  similarly 
set  forth  the  findings  of  fact  and  conclusions  of  law  which  constitute  the 
grounds  of  its  action.  Requests  for  findings  are  not  necessary  for  purposes  of 
review.  Findings  of  fact  shall  not  be  set  aside  unless  clearly  erroneous,  and 
due  regard  shall  be  given  to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibility  of  the  witnesses.  The  findings  of  a  master,  to  the  extent  that 
the  court  adopts  them,  shall  be  considered  as  the  findings  of  the  court.  If 
in  opinion  or  memorandum  of  decision  is  filed,  it  will  be  sufficient  if  the 
findings  of  fact  and  conclusions  of  law  appear  therein.  Findings  of  fact  and 
conclusions  of  law  are  unnecessary  on  decisions  of  motions  under  Rules  12  or 
56  or  any  other  motion  except  as  provided  in  Rule  41(b).” 


34 


As  to  the  first  issue,  it  may  be  said  that  the  Court  has 
made  findings  and  conclusions  that  Appellant’s  petition 
should  be  dismissed  because  Appellant  had  not  acquired 
secondary  meaning  in  the  name,  but  even  if  so,  it  is  barred 
by  certain  defenses — laches  or  acquiescence.  The  precise 
grounds  are  nowhere  made  clear.  This  issue  has  been 
dealt  with  heretofore.  Supra  p.  26. 

As  to  the  second  issue,  the  counterclaim  and  Appellee’s 
affirmative  demand  for  relief,  not  only  are  there  no  find¬ 
ings  of  fact  or  conclusions  of  law,  but  the  counterclaim  is 
not  even  mentioned  or  referred  to.10 

Moreover,  though  a  memorandum  opinion  may  serve  as 
findings  of  fact  and  conclusions  of  law,  it  is  not  a  compli¬ 
ance  with  the  rule  where  the  conclusions  of  law  and  fact 
are  intermingled  with  discussion  of  the  evidence  and  the 

c 

reasoning  of  the  Court — especially  where  all  issues  are 
not  covered.  United  States  v.  Aluminum  Company  of 
America.  44  F.  Supp.  97  (S.D.  X.Y.  1941).  It  is  perfectly 
clear  that  such  is  here  the  case. 

Of  course,  the  Court  need  not  undertake  to  make  a 
special  finding  of  fact  on  every  issue,  but  that  it  is  suffi¬ 
cient  if  there  be  a  special  finding  of  the  essential  facts. 
Oedekerk  v.  Minicie  Gear  Works,  Inc.  179  F.  2d  821  (7th 
Cir.  1950) ;  In  re  Imperial  Irrigation  District ,  38  F.  Supp. 
770,  772  (S.D.  Cal.  1941):  Af’d  136  F.  2d  539  (9th  Cir. 
1943) :  Cert.  Den.,  321  IT.  S.  787  (1944). 

However,  it  can  hardly  be  argued  here  that  these  are 
findings  and  conclusions  on  the  essential  facts,  for  what  is 
omitted  are  findings  and  conclusions  on  no  less  than  Appel¬ 
lee’s  entire  affirmative  case. 

i^The  Court’s  judgment  decrees  that  Appellee  has  acquired  a  secondary 
meaning  in  these  areas.  Such  an  inclusion  is,  of  course,  a  part  of  the  judicial 
command  and  not  a  permissible  substitute  for  the  findings  and  conclusions  nec¬ 
essary  to  properly  support  its  judgment. 
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V.  In  Addition  to  the  Error  Committed  by  the  Court  Below  in 
Enjoining  Appellant  from  Use  of  the  Name  "Food  Fair"  in 
the  Maryland  Counties  of  Montgomery  and  Prince  George's, 
It  Committed  the  Further  Error  of  Including  in  Its  Judg¬ 
ment  Those  Neighboring  Counties  of  Maryland  and  Virginia 
for  Which  Appellee  Sought  No  Relief  and  for  That  Matter 
Did  Not  See  Fit  to  Mention  Them  in  Its  Counterclaim. 

Appellee,  in  its  counterclaim,  asked  that  Appellant  be 
enjoined  from  use  of  the  name  “Food  Fair”  in  the  Dis¬ 
trict  of  Columbia  and  the  Counties  of  Montgomery  and 
Prince  George’s  of  Maryland.  No  proof  was  offered  as 
to  operation  or  use  of  the  name  except  in  those  geograph¬ 
ical  areas.  Yet  the  judgment  of  the  Court  enjoins  Appel¬ 
lant  from  the  use  of  the  name  both  in  those  areas  and  in 
Charles  County,  Maryland,  and  the  Counties  of  Arlington, 
Loudoun,  Prince  William  and  Fairfax  of  Virginia.  These 
latter  five  counties  were  complete  strangers  to  the  entire 
proceedings.  No  suggestion  was  ever  made  that  Appellee 
claimed  rights  broader  than  those  asserted  in  its  pleadings 
and  on  which  proof  was  offered.  Here,  indeed,  is  an  ex¬ 
ample  of  guilt  by  geographical  association.11 

It  is,  of  course,  axiomatic,  that  the  judgment  must  be 
limited  to  the  pleadings  and  the  proof,  13  Cyc.  Fed.  Proc. 
(2nd  ed.  1944)  §  6593,  and,  accordingly,  it  is  clear  that  the 
judgment  must  be  reversed. 

Moreover,  the  form  of  the  Court’s  judgment  restrains 
Appellant  from  using  the  name  “Food  Fair”  in  the  area 
involved.  Apparently  overlooked  is  the  fact  that  Appel¬ 
lant  owns  a  registered  trade  mark  “Food  Fair”  for 
butter  and  eggs.  There  is  no  question  of  the  validity  of 
the  mark.  Hence,  the  judgment  errs,  also,  in  not  excluding 
the  mark  from  its  coverage. 

u  It  might  here  be  noted  that  Appellant  had  no  opportunity  to  object  to  the 
form  of  the  judgment. 
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CONCLUSION 

Accordingly,  for  the  reasons  urged  herein,  the  judgment 
of  the  Court  below  must  be  reversed. 

Respectfully  submitted, 

J.  Edward  Burroughs,  Jr. 
Cary  McN.  Euwer 
1625  K  Street,  N.  W. 
Washington,  D.  C. 
Attorneys  for  Appellant 

Cummings,  Stanley,  Truitt  &  Cross 
1625  K  St.,  N.  W. 

Washington,  D.  C., 

Of  Counsel 

January  15,  1953 


No.  11,599  i 

BRIEF  FOR  APPELLEE 


In  The 


HnitriJ  States  (Cmiri,  of  Appeals 

Vnrl-d  5u?*5T  Court  of  Apnea, 


For  the  District  of  Columbia  Circuit •  , 

•  •  •  • 

0$; 


'll  .‘I  l  ~  G-^Cm.  I 


FILL u  MAR  i  6  1953 


j_.Vr.__.,  a/  /!  'i-*-  }j 

Food  Fair  Storks,  Inc.,  Appellant, 


cle  i,k 


V. 


Square  Deal  Market  Company,  Inc.,  Appellee 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


Bernard  Margolius 

1000  Vermont  Ave.,  N.W. 
Washington,  D.  C. 

Joseph  B.  Danzansky 

i 

Carleton  U.  Edwards,  II. 

1406  Gj  Street,  X.W. 
Washington,  D.  C. 

Attorneys  for  Appellee 


Wilson  -  Epe»  Printing  Co.  -  RE  7-6003  -  Washington  1.  D.  C. 


Xo.  11.599 

QUESTIONS  PRESENTED 

The  “Questions  Presented,’’  as  set  forth  in  appellant’s 
brief,  are  adopted  by  appellee,  except  wtih  respect  to  the 
first  question,  which  appellee  states  is  not  properly  before 
the  Court,  for  the  reason  that  the  matter  therein  argued 
was  not  urged  in  the  Court  below.  While  not  properly 
before  the  Court,  appellee  however  undertakes  to  answer 
the  same. 


INDEX  AND  TABLE  OF  CASES 


PAGE 


Questions  Presented  . . Flyleaf 

Counter-Statement  of  the  Case .  1,  2 

Summary  of  Argument...- . 4,  6 

Argument . 6,  50 

1.  Appellant  is  Not  Entitled  to  Divide  the  Metro¬ 
politan  Area  of  Washington  and  Segregate  the 
Maryland  Portion  Thereof  With  Respect  to 
the  Use  of  the  Name  “Food  Fair” . 6,  20 


2.  The  Trial  Court’s  Findings  That  Appellee 

Had  Acquired  a  Secondary  Meaning  in  the 
Name  “Food  Fair”  in  the  District  of  Colum¬ 
bia  and  That  the  Appellant  Had  Not  Are 
Correct _ 20,  27 

3.  The  Court’s  Findings  and  Conclusions  With 

Respect  to  Laches  or  Acquiescence  Must  Be 
Affirmed  - .  28,  38 

4.  The  Trial  Court’s  Opinion  and  Judgment 

Adequately  Provide  Findings  of  Fact  and  Con¬ 
clusions  of  Law  in  Accordance  With  Rule 
52(a)  Federal  Rules  of  Civil  Procedure _ 38,  44 

5.  The  Geographical  Scope  of  the  Trial  Court’s 

Judgment  Was  Proper .  44,  50 

Conclusion  . - .  50 


TABLE  OF  CASES 

A  Colot  Co.  v.  Kahner  &  Co.,  140  F.  836 .  48 

Aarow  Distillers  v.  Globe  Brewing  Co.,  30  F.  Supp. 

270,  275  .  16 

Alexander  v.  Hillman,  296  U.S.  222 .  47 

America  v.  Sheehan,  No.  11385  decided  Jan.  15, 1953....  30 

Ancient  Egyptian  Order  v.  Michaux,  279  U.S.  737 .  34 

Anheuser-Busch  Inc.  v.  DuBois  Brewing  Co.,  175  F. 

2d  370  32  34 

Bach  v.  Friden  Calculating  Machine  Co.,  155  F.  2d  361  42 


iv  INDEX  (Continued) 

PAGE 

Baldi  v.  Ambrogi,  89  F.  2d  845,  67  App.  D.C.  101 .  8 

Bamsdall  Refining  Co.  v.  Cushman-Wilson  Oil  Co.,  97 

F.  2d  481 .  8 

Benrose  Falerieo  Corp.  v.  Rosenstein,  1S3  F.  2d  355....  42 
Brown  v.  Metropolitan  Life  Insurance  Co.,  100  F.  2d 

98,  69  App.  D.C.  233 .  42 

Brown  v.  Rudberg,  171  F.  2d  831,  84  U.S.  App.  D.C. 

221  . . . - .  7 

C.  B.  Fleet  Co.,  Inc.  v.  Mobile  Drug,  285  F.  813 .  34 

Chapin-Sachs  Mfg.  Co.  v.  Hendler  Creamery  Co.,  231 


Chapman  v.  Sheridan-Wvoming  Coal  Co.,  338  U.S. 

621  . .* .  47 

Connolly  v.  Gishwiller,  162  F.  2d  428 .  42 

Consolidated  Realtv  Corp.  v.  Dunlop,  114  F.  2d  17, 

72  App.  D.C.  273 .  30 

Cooper  v.  Goldsmith,  77  App.  D.C.  392,  135  F.  2d  949  47 

Creswill  v.  Knights  of  Pythias,  225  U.S.  246 .  34 

Daphne  Robert  “New  Trade  Mark  Manual” .  15 

Delta  Drilling  Co.  v.  Arnett,  1S6  F.  2d  481,  cert.  den. 

340  U.S.  954 .  8 

Direct  Service  Oil  v.  Honzarv,  211  Minn.  361,  2  N.W. 

2d  434,  437  . .". .  25 

J.  A.  Dougherty  Sons  v.  Kasko  Distillers  Product 


Douglass  v.  Lehman,  66  F.  2d  790,  62  App.  D.  C.  264  30 
Drive-It-Yourself  v.  North,  14S  Md.  609,  617-618,  130 


Dwinnell- Wright  Co.  v.  White  House  Milk  Co.,  44  F. 


Food  Fair  Stores,  Inc.  v.  Sq.  Deal  Mkt.  Co.,  88  U.S. 

App.  D.C.  176 .  43 

Frieze  v.  West  American  Ins.  Co.,  190  F.  2d  381 .  7 

General  Baking  Co.  v.  Goldblatt  Bros.,  90  F.  2d  241 

(CCA  7,  1937) .  22 

Goodacre  v.  Panago  Poulos,  110  F.  2d  716,  72  App. 

D.C.  25  .  42 

Griesedeick  Western  Brewing  Co.  v.  Peoples  Brewing 

Co.,  149  F.  2d  1019 . 22,  49 

Grove  Laboratoires,  Inc.  v.  Brewer  &  Co.,  103  F.  2d 
175  .  31 


INDEX  (Continued) 


v 


PAGE 


Gulf  M.  &  0.  R.  Co.  v.  Williamson,  191  F.  2d  887 .  8 

Hanover  Star  Milling  Co.  v.  Metcalf,  240  U.S.  403 

. . . 14,  16,  22,  23 

Hartman  v.  Cohn,  350  Pa.  41,  38  Atl.  2nd  22 . 17,  25 

Hemmeter  Cigar  Co.  v.  Congress  Cigar  Co.,  118  F. 

2d  64  (CCA  6,  1941) .  22 

Hertz  Drivuself  Stations  v.  Ritter,  91  F.  2d  539 _  48 

Hotel  Lafavette  v.  Pickford,  85  F.  2d  710,  66  App. 

D.C.  211  .  30 

Hurwitz  v.  Hurwitz,  78  App.  D.C.  66,  136  F.  2d  796 _  42 

Huszar  v.  Cinn.  Chemical  Works,  Inc.,  172  F.  2d  6 .  43 

Jacobs  v.  Iodent  Chemical  Co.,  41  F.  2d  637..  15,  17,  22,  25 
Kafafian  v.  Spotless  Stores  of  N.  J.,  141  N.J.  Eq. 

305,  57  Atl.  2d  18 _ 17,  25 

Kansas  City  Life  Ins.  Co.  v.  Wells,  133  F.  2d  224 .  8 

Katz  Drug  Co.  v.  Katz,  89  F.  Supp.  528,  535,  aff’d. 

188  F.  2d  696 . _...  15,  25,  26 

Keebler  Wevl  Baking  Co.  v.  J.  S.  Ivins  Sons,  7  F. 

Supp.  211,  213 .  16 

Keiser  v.  Walsh,  118  F.  2d  13,  78  App.  D.C.  167 _  47 

Knapp  v.  Imperial  Oil  and  Gas  Products  Co.,  130  F. 

2d  1  .  43 

Langnes  v.  Green,  282  U.S.  531,  538-539 _  8 

Lanham  Trade  Mark  Act  of  1946 .  15 

Laughlin  v.  Eieher,  79  U.S.  App.  D.C.  266,  145  F.  2d 

700  .  8 

LeTulle  v.  Scofield,  308  U.S.  415,  521 .  8 

Liberty  Petroleum  Co.  v.  California,  114  F.  2d  980 _  8 

Matarese  v.  Moore-McCormack  Lines,  158  F.  2d  631..  47 
Matton  Oil  Transfer  Corp.  v.  The  Dvnamic,  123  F.  2d 

999  . 41 

Mazo  v.  Lakeland  Highlands  Canning  Co.,  309  U.S. 

310  .  42 

McAllister  v.  Sloan,  81  F.  2d  707 .  48 

Menendez  v.  Holt,  128  U.S.  514 .  31 

Michael  Del  Vaso  v.  Carozza,  136  F.  2d  2S0,  78  U.S. 

App.  D.C.  56 .  47 

New  York  Life  Ins.  Co.  v.  Calhoun,  114  F.  2d  526, 
cert.  den.  311  LT.S.  701 .  7 


Nims  “LTnfair  Competition  and  Trade  Marks,  1947” 

pg.  1290  .  21,  34 

Norton  v.  Larnev,  266  U.S.  511 _ _  48 


vi  INDEX  (Continued) 

PAGE 

Oklahoma  v.  Civil  Service  Comm.,  330  U.S.  127,  134 

Note  3  . 8 

Old  Lexington  Club  Distillery  Co.  v.  Kentucky  Distil¬ 
leries  &  Warehouse  Co.,  234  F.  464,  469,  aff’d 

247  F.  1005  .  34 

Patent  &  Licensing  Corp.  v.  Olsen,  188  F.  2d  522 .  7 

Porter  v.  Warner  Holding  Co.,  328  U.S.  395 .  47 

Proctor  &  Gamble  Co.  v.  J.  L.  Prescott  Co.,  102  F. 

2d  733,  780 .  31,  34 

Restatement  of  the  Law  of  Torts,  Para.  751 .  21,  24,  36 

Richardson  v.  Osborne,  93  F.  828,  830 .  31 

Roth  v.  Eisinger  Mill  &  Lumber  Co.,  70  F.  2d  294,  63 

App.  D.C.  128 .  30 

Rothman  v.  Grevhound  Corp.,  175  F.  2d  893 .  31 

Rule  52(a)  FRCP .  38,  39 

S.E.C.  v.  Chenery  Corporation,  318  U.S.  80 .  8 

S.E.C.  v.  L~.S.  Realtv  &  Improvement  Co.,  310  U.S. 

434  . . .  47 

Saul  v.  Saul,  127  F.  2d  164,  74  App.  D.C.  287 .  21,  30 

Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U.S.  19,  39..  31 
Schwartz  v.  Television  Center,  89  App.  D.C.  30,  189 

F.  2d  691 . 21,  23 

Shapiro  v.  Rubens,  166  F.  2d  659 .  42 

Shellman  v.  Shellman,  95  F.  2d  108,  68  App.  D.C.  197  42 

Snow  v.  Snow,  270  F.  364,  50  App.  D.C.  242 .  30 

Societe  Suisse  Pour  Valeurs  de  Mataux  v.  Cummings, 

99  F.  2d  387,  69  App.  D.C.  154 .  42 

Sweet  Sixteen  Co.  v.  Sweet  “16”  Shop,  15  F.  2d  920  47 

Terminal  Barber  Shops  v.  Zoberg,  28  F.  2d  807 .  16 

Thomas  J.  Carroll  &  Son  v.  Mcllvaine  &  Baldwin, 

183  F.  22  .  37 

Tulsa  City  Lines  Inc.  v.  Mains,  107  F.  2d  377 .  42 

United  States  v.  Esnault-Pelterie,  303  U.S.  26,  58 

S.  Ct.  412,  82  L.  Ed.  625 .  43 

United  States  v.  Crescent  Amusement  Co.,  323  U.S. 

173  .  41 

United  States  v.  Fomess,  125  F.  2d  928 .  41 

United  States  Printing  &  Lithograph  Co.  v.  Griggs 

Cooper  &  Co.,  279  U.S.  156 _  50 

United  States  v.  Shapiro,  Inc.,  No.  11303,  decided  Feb. 

19  1953  8  48 

United  States  v.  Winkle  Terra  Cotta,  110  F.  2d  919..  48 


INDEX  (Continued) 


vii 

PAGE 


United  Drug  Co.  v.  Theodore  Reetanus  Co.,  248  U.  S. 

90  6  22  23  49 

Valvoline  Oil  Co.  v.  Havilland  Oil  Co.,  211  F.  189 .  35 

AValgren  Drug  Stores  v.  Obear-Nester  Glass  Co.,  113 

F.  2d  956  .  50 

Witiak  v.  Delaware  &  H.  R.  R.  Corp.,  153  F.  2d  379....  8 

Yellow  Cab  Transit  Co.  v.  Louisville  Taxicab  &  Trans¬ 
fer  Co.,  147  F.  2d  407 .  16 

Young  v.  Higbee  Co.,  324  U.S.  204 .  47 


VI 


INDEX  (Continued) 


PAGE 


Oklahoma  v.  Civil  Service  Comm.,  330  U.S.  127,  134 

Note  3  . — 

Old  Lexington  Club  Distillery  Co.  v.  Kentucky  Distil¬ 
leries  &  Warehouse  Co.,  234  F.  464,  469,  aff’d 

247  F.  1005  . 

Patent  &  Licensing  Corp.  v.  Olsen,  188  F.  2d  522 . 

Porter  v.  Warner  Holding  Co.,  328  U.S.  395 . 

Proctor  &  Gamble  Co.  v.  J.  L.  Prescott  Co.,  102  F. 

2d  733,  780 .  31, 

Restatement  of  the  Law  of  Torts,  Para.  751 .  21,  24, 

Richardson  v.  Osborne,  93  F.  828,  830 . 

Roth  v.  Eisinger  Mill  &  Lumber  Co.,  70  F.  2d  294,  63 

App.  D.C.  128 . 

Rothman  v.  Grevhound  Corp.,  175  F.  2d  893 . 

Rule  52(a)  FRCP .  38, 

S.E.C.  v.  Chenery  Corporation,  318  U.S.  80 . 

S.E.C.  v.  U.S.  Realtv  &  Improvement  Co.,  310  U.S. 

434  . .*. . 

Saul  v.  Saul,  127  F.  2d  164,  74  App.  D.C.  287 .  21, 

Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U.S.  19,  39.. 
Schwartz  v.  Television  Center,  89  App.  D.C.  30,  189 
F  ?d  691  ^1 

Shapiro  v.  Rubens,  166  F.  2d  659 . 

Shellman  v.  Shellman,  95  F.  2d  108,  68  App.  D.C.  197 

Snow  v.  Snow,  270  F.  364,  50  App.  D.C.  242 . 

Societe  Suisse  Pour  Valeurs  de  Mataux  v.  Cummings, 

99  F.  2d  387,  69  App.  D.C.  154 . 

Sweet  Sixteen  Co.  v.  Sweet  “16’ ’  Shop,  15  F.  2d  920 

Terminal  Barber  Shops  v.  Zoberg,  28  F.  2d  807 . 

Thomas  J.  Carroll  &  Son  v.  Mcllvaine  &  Baldwin, 

183  F.  22  . 

Tulsa  City  Lines  Inc.  v.  Mains,  107  F.  2d  377 . 

United  States  v.  Esnault-Pelterie,  303  U.S.  26,  58 

S.  Ct.  412,  82  L.  Ed.  625 . 

United  States  v.  Crescent  Amusement  Co.,  323  U.S. 

173  . 

United  States  v.  Fomess,  125  F.  2d  928 . 

United  States  Printing  &  Lithograph  Co.  v.  Griggs 

Cooper  &  Co.,  279  U.S.  156 _ 

United  States  v.  Shapiro,  Inc.,  No.  11303,  decided  Feb. 

19,  1953  . .  8, 

United  States  v.  Winkle  Terra  Cotta,  110  F.  2d  919.. 


8 


34 

7 

47 

34 

36 
31 

30 

31 
39 

8 

47 

30 

31 

23 

42 

42 

30 

42 

47 
16 

37 

42 

43 

41 

41 

50 

48 
48 


INDEX  (Continued) 


vii 

PAGE 


United  Drug  Co.  v.  Theodore  Rectanus  Co.,  248  U.  S. 

90  g  22  23  49 

Valvoline  Oil  Co.  v.  Havilland  Oil  Co.,  211  F.  189 .  35 

Walgren  Drug  Stores  v.  Obear-Nester  Glass  Co.,  113 

F.  2d  956  .  50 

Witiak  v.  Delaware  &  H.  R.  R.  Corp.,  153  F.  2d  379....  8 

Yellow  Cab  Transit  Co.  v.  Louisville  Taxicab  &  Trans¬ 
fer  Co.,  147  F.  2d  407 .  16 

Young  v.  Higbee  Co.,  324  U.S.  204 .  47 


In  The 


Ittttefc  States  Glourt  at  Appeals 

For  the  District  of  Columbia  Circuit 


No.  11,599 


Food  Fair  Stores,  Inc.,  Appellant, 


v. 


Square  Deal  Market  Company,  Inc.,  Appellee 


BRIEF  FOR  APPELLEE 


COUNTER-STATEMENT  OF  THE  CASE 

The  statement  of  the  case  as  set  forth  in  appellant’s 
brief  does  not  fully  detail  the  facts  contained  in  the 
record  and  upon  which  the  lower  court  based  its  opinion 
and  judgment.  Appellant’s  version  inaccurately  charac¬ 
terizes  the  evidence  and  omits  many  points  which  fully 
support  the  lower  court.  Space  does  not  permit  a  de¬ 
tailed  counter-statement  of  the  case.  Specific  items  are 
contained  under  each  point  hereinafter  discussed  in  this 
brief.  For  present  purposes  appellee  submits  that  the 
following,  clearly  supported  by  the  record,  fully  substan¬ 
tiates  the  low'er  court’s  ultimate  findings  and  judgment. 

Appellee  adopted  the  name  “Food  Fair”  sometime 
about  the  middle  of  1935  when  plans  were  made  to  re- 


model  its  existing  store  and/or  to  enlarge  that  store  at 
1420  Seventh  Street.  This  store  became  the  first  self- 
service  grocery  store  in  Washington.  The  name  Food 
Fair  was  adopted  because  of  the  character  of  the  store 
and  its  location  in  a  public  market  square.  Bernard 
Siegel  testified  that  prior  to  the  adoption  of  the  name  he 
had  observed  the  name  “ Coffee  Fair”  at  a  food  show 
and  thought  that  the  name  “Food  Fair”  fitted  their  type 
of  operation.  The  announcement  of  the  coming  of  the 
store  was  painted  on  an  oil  cloth  sign  which  was  hung 
on  the  face  of  1420  Seventh  Street  where  it  remained 
until  the  remodeling  had  been  completed  and  window 
signs  had  been  painted.  Bernard  Siegel  (J.  App.  266  et 
seq.),  a  wutness  who  helped  design  the  store  (Nachman. 
J.  App.  287  et  seq.),  and  the  sign  painter  (Baynard. 
J.  App.  276  et  seq.)  so  testified.  In  March,  1936  a  two 
page  newspaper  ad  in  the  Washington  Daily  News  an¬ 
nounced  the  grand  opening  of  the  remodeled  store  (De¬ 
fendant’s  Exhibit  No.  19  &  J.  App.  274-275).  Commencing 
with  the  adoption  of  the  name  Food  Fair  appellee  adver¬ 
tised  the  name  extensively  using  a  minimum  of  250,000 
circulars  per  store  each  year  and  frequent  insertions  in 
the  newspapers  of  Metropolitan  Washington.  This  ap¬ 
pears  clearly  from  the  entire  testimony  of  the  witness 
Siegel.  Since  the  adoption  and  use  of  the  name  Food  Fair 
in  1935,  appellee  has  expended  in  the  neighborhood  of 
$500,000.00  in  advertising  in  this  area  and  today  operates 
twelve  stores  in  the  District  of  Columbia,  Virginia  and 
Maryland,  serving  90,000  customers  each  week.  (J.  App. 
304-305)  While  appellee  was  advertising  and  expanding 
appellant  had  knowledge  of  appellee’s  use  of  the  name 
Food  Fair  and  as  is  clearly  pointed  out  in  other 
parts  of  this  brief,  did  nothing  to  protect  what  it  now 
claims  to  be  its  rights. 

As  against  this  evidence  substantiating  appellee’s  posi¬ 
tion,  that  it  adopted  the  name  innocently  and  proceeded 
to  develop  that  name  in  association  with  its  own  business, 
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appellant  offered  no  testimony  which  would  in  any  wise 
establish  a  secondary  meaning  in  appellant  to  the  name 
in  this  area,  or  that  it  had  any  rights  to  the  use  of  that 
name  as  against  appellee.  There  is  no  evidence  that 
Baltimore  and  Washington  are  in  the  same  retail  grocery 
marketing  area,  that  any  residents  of  Washington  Metro¬ 
politan  area  patronize  appellant’s  stores,  that  appellant 
has  done  any  advertising  in  the  District  of  Columbia  or 
Metropolitan  Washington  newspapers,  that  there  is  any 
confusion  in  the  minds  of  the  buying  public  in  this  area 
with  respect  to  the  name  Food  Fair.  All  that  appellant 
proved  was  that  it  adopted  the  name  in  Baltimore  in  1935 
and  advertised  the  name  in  that  area.  With  respect  to 
stockholders  of  the  appellant  corporation,  there  is  no 
evidence  that  they  are  confused.  Moreover  appellant’s 
stock  was  not  offered  to  the  public  under  the  name  Food 
Fair  until  it  changed  its  corporate  name  in  1942,  long 
after  appellee  had  been  well-established  in  this  area. 
With  respect  to  appellant’s  claimed  intention  to  expand 
into  this  area  no  evidence  to  that  effect  appears  in  the 
record  except  the  bald  statements  of  the  witness  Meyer 
Marcus,  and  as  there  were  many  inconsistencies  in  his 
testimony  in  other  respects,  the  trial  court  in  the  absence 
of  corroboration,  was  free  to  disregard  his  testimony  in 
that  respect.  Moreover  the  trial  court  was  not  offered 
anv  corroboration  of  such  intentions  which  could  well 

90 

have  been  offered  from  non-interested  witnesses  if  the 
fact  sought  to  be  proven  was  true.  When  appellant  did 
come  into  this  area  it  came  under  a  different  name  be¬ 
cause  at  that  time,  according  to  Marcus,  the  name  Food 
^air  was  associated  in  the  minds  of  the  buying  public 
with  the  appellee.  (J.  App.  97,  207,  208)  From  all  of 
the  foregoing  it  can  hardly  be  said  that  the  trial  court 
erred  in  its  findings  in  light  of  the  law  as  will  be  herein¬ 
after  set  forth. 
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SUMMARY  OF  ARGUMENT 
I 

Appellant  seeks  to  divide  the  Metropolitan  area  of 

Washington  by  the  District  line  on  the  ground  that  it  is 

entitled  to  the  name  Food  Fair  in  Maryland  even  if  it  is 

not  so  entitled  in  the  District.  Appellee’s  answer  to  this 

argument  is:  (1)  It  was  not  raised  in  the  court  below 

and  constitutes  a  change  of  theory  on  appeal.  Decided 

cases  hold  this  not  to  be  permissible.  (2)  Those  parts 

of  Maryland  which  the  lower  court  included  within  its  in- 
• 

junction  and  granted  to  the  appellee  constitute  part  of 
the  Washington  Metropolitan  area  which  is  reached  almost 
exclusively  by  Washington  newspapers.  Both  parties 
hereto  rely  upon  newspaper  advertising  for  sales  promo¬ 
tion.  (3)  Appellant’s  principal  witness  testified  that  both 
parties  hereto  could  not  advertise  and  operate  under  the 
name  “Food  Fair”  and  stay  in  business,  and  he  recog¬ 
nized  Metropolitan  Washington  to  be  one  integral  com¬ 
munity.  (4)  The  law  of  the  decided  cases  does  not  entitle  ^ 
appellant  to  the  entire  state  of  Maryland  merely  because 
it  was  the  first  to  use  the  name  in  Maryland  but  in  a 
different  trading  area. 

n 

The  lower  court’s  action  in  finding  appellee  to  be  en¬ 
titled  to  the  name  in  the  District  of  Columbia  (including 
the  Metropolitan  area)  as  against  appellant  and  granting 
injunctive  relief  based  upon  its  findings  is  fully  supported 
by  the  record  considered  in  the  light  of  the  decided  cases. 

By  reason  of  growth,  exploitation  of  the  name,  newspaper 
advertising,  large  sales  volume  and  other  factors,  the 
name  Food  Fair  has  become  exclusively  associated  with 
appellee  in  this  area.  Appellant  on  the  other  hand  can 
show  none  of  these,  nor  point  to  any  other  evidence 
creating  in  appellant  a  secondary  meaning  in  the  name. 

Not  only  was  appellant  not  in  this  market  for  many 
years,  although  it  knew  of  appellee’s  use  of  the  name, 


but  when  it  did  come,  it  adopted  a  different  name  for  the 
reason,  as  its  principal  officer  testified,  the  name  was 
associated  in  this  area  with  appellee.  In  adopting  the 
name — innocently,  as  the  court  found — in  using  and  ex¬ 
ploiting  it,  appellee  acted  properly  and  in  violation  of  no 
right  of  appellant. 

III 

The  trial  court  found  that  in  any  event  appellant  was 
barred  by  reason  of  laches  or  acquiesence.  The  record 
abundantly  supports  this  conclusion  and  being  found  by 
the  lower  court,  after  having  seen  and  heard  the  wit¬ 
nesses,  cannot  be  upset  on  appeal  unless  grossly  erro¬ 
neous.  Adjudicated  cases  strongly  support  the  lower 
court’s  action. 

IV 

Appellant  complains  that  the  trial  court  did  not  make 
adequate  findings  of  fact  and  conclusions  of  law  in  sup¬ 
port  of  its  judgment  granting  appellee  relief  under  its 
counter-claim.  The  opinion  of  the  trial  court  alone  is 
adequate  under  the  Federal  Rules  of  Civil  Procedure.  If 
it  is  not,  then  certainly  the  judgment  of  the  court,  which 
makes  a  specific  finding  with  respect  to  appellee’s  coun¬ 
ter-claim,  furnishes  an  adequate  basis  upon  which  this 
Court  can  review  the  case.  This  Court  has  frequently 
held  that  it  will  not  reverse  or  remand  a  case  in  situations 
far  less  clear  than  that  presented  by  the  record  in  this 
case.  In  other  words,  if  this  Court  can  determine  what 
issues  were  disposed  of  by  the  trial  court,  then  the  need 
for  findings  of  fact  is  resolved  in  favor  of  the  lower 
court’s  judgment. 

V 

Appellant  complains  of  the  scope  of  the  injunction 
granted  appellee  and  the  fact  that  the  injunction  in¬ 
cludes  geographical  areas  not  specifically  covered  by  the 
counter-claim.  This  contention  is  disposed  of  by  the  rule 
which  requires  an  equity  court  to  grant  the  relief  to 
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which  the  party  in  whose  favor  it  is  rendered  is  entitled 
even  if  not  demanded  in  his  pleadings.  To  grant  appellee 
full  protection  in  the  use  of  the  name  Food  Fair  the 
lower  court  made  the  scope  of  the  injunction  consistent 
with  the  circulation  of  the  Washington  newspapers. 

Appellant  further  complains  that  it  has  registered  the 
name  “Food  Fair”  on  certain  labels  and  to  enjoin  appel¬ 
lant’s  use  thereof  would  be  to  defeat  its  registration. 
This  contention  is  adequately  disposed  of  in  United 
Drug  v.  Theodore  Rectanus  Co.,  248  U.S.  90. 

ARGUMENT 
POINT  I 

Appellant  Is  Not  Entitled  to  Divide  the  Metropolitan 
Area  of  Washington  and  Segregate  the  Maryland 
Portion  Thereof  With  Respect  to  the  Use  of  the 
Name  “Food  Fair.” 

The  point  of  error  claimed  to  have  “the  highest  current 
significance  to  appellant,”  according  to  its  brief,  is  the 
decision  of  the  court  below  that  appellee  is  entitled  to  the 
use  of  the  name  Food  Fair  in  Prince  Georges  County 
and  Montgomery  County,  Maryland,  even  though  appellee 
may  be  entitled  to  such  use  in  the  District  of  Columbia. 
Stated  otherwise,  appellant  contends  that  apart  from  a 
determination  of  the  right  to  the  use  of  the  name  Food 
Fair  in  the  District  of  Columbia  proper,  appellant  is  en¬ 
titled  to  the  use  of  that  name  in  all  of  Maryland  even 
though  part  of  that  state  is  within  the  Washington  Metro¬ 
politan  area.  The  theory  upon  which  appellant’s  claim  is 
founded — and  upon  which  it  seeks  a  reversal  of  the 
judgment — is  that  the  counties  in  the  State  of  Maryland 
surrounding  the  District,  although  part  of  one  metro¬ 
politan  area,  constitute  an  entirely  different  entity  from 
the  District  insofar  as  the  use  of  a  trade  name  is  con¬ 
cerned.  Having  been  the  first  to  use  the  name  in  Mary¬ 
land,  by  having  opened  its  store  in  the  City  of  Balti- 
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more,  it  claims  to  be  entitled  to  the  use  of  the  name 
throughout  the  State  of  Maryland  even  though  parts  of 
that  state,  such  as  Prince  Georges  County,  may  be  and 
are  a  part  of  the  Metropolitan  area  of  Washington.  This 
contention  or  theory  is  not  only  contrary  to  reality,  and 
the  practical  aspect  of  unfair  competition,  but  is  contrary 
to  law. 

Moreover,  the  point  now  made  by  appellant  was  not 
advanced  in  the  court  below  and  was  not  passed  upon  by 
that  court.  It  is  raised  for  the  first  time  on  appeal. 
While  denominated  as  the  contention  of  * 4  highest  current 
significance”  to  appellant,  it  appears  to  be  an  after¬ 
thought,  in  an  effort  to  get  at  least  ‘‘half  a  loaf.” 

As  a  matter  of  fact  the  point  now  sought  to  be  raised 
is  directly  contrary  to  and  inconsistent  with  appellant’s 
position  in  the  lower  court,  as  is  clear  from  the  Com¬ 
plaint,  Amended  Complaint,  plaintiff’s  answer  to  inter¬ 
rogatories,  the  evidence,  and  stipulations  of  counsel.  The 
issue  upon  which  appellant  proceeded  in  the  court  below 
.and  upon  which  that  court  acted  was  whether  appellant 
or  appellee  was  entitled  to  the  use  of  the  name  Food  Fair 
in  the  Washington  Metropolitan  area.  Nowhere  in  the 
record  can  a  suggested  dissection  of  the  Washington 
Metropolitan  area  be  found,  as  appellant  is  now  attempt¬ 
ing  to  do. 

Not  having  been  advanced  in.  the  trial  court,  the  theory 
or  contention  upon  which  appellant  now  relies  cannot  be 
urged  in  this  Court  to  gain  a  reversal.  Brown  vs.  Rud- 
berg,  171  F.  2d  831,  84  U.  S.  App.  D.  C.  221;  New  York 
Life  Ins.  Co.  vs.  Calhoun ,  114  F.  2d  526,  cert.  den.  311 
U.S.  701  (C.C.A.  Mo.) ;  Frieze  vs.  West  Am.  Ins.  Co.,  190 
F.  2d  381.  (C.C.A.  Mo.) ;  Patent  &  Licensing  Corp.  vs. 

Olsen ,  188  F.  2d  522  (C.C.A.  2). 

The  rule  is  well-established  that  appellate  courts  must 
adhere  to  the  theory  upon  which  a  case  was  tried  in  the 
lower  court  and  will  not  reverse  based  upon  a  different 
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theory  advanced  for  the  first  time  on  appeal.1  Bamsdall 
Refining  Cory.  vs.  Cushman-Wilson  Oil  Co.,  97  F.  2d  481 
(C.C.A.  Iowa) ;  Gulf  M.  <&  0.  R.  Co.  vs.  Williamson,  191 
F.  2d  887  (Mo.) ;  Witiak  vs.  Delaware  <&  H.  R.  R.  Cory., 
153  F.  2d  379  (C.C.A.  3) ;  Liberty  Petroleum  Co.  vs.  Cali¬ 
fornia,  114  F.  2d  980  (Colo.) ;  Delta  Drilling  Co.  vs.  Arnett, 
186  F.  2d  481,  cert,  den.,  340  U.S.  954. 

This  Court  on  February  19,  1953  in  the  case  of  United 
States  vs.  Shayiro,  Inc.,  No.  11303,  in  denying  relief  to 
the  United  States,  stated  the  applicable  rule  as  follows: 

*  #  But  even  if  we  were  persuaded  that  the  evi¬ 
dence  permitted  the  conclusion  that  appellees’  con¬ 
struction  was  in  some  way  responsible  for  the  de¬ 
struction  of  that  part  of  the  fence  for  which  the 
Government  claims  damages  under  its  new  theory, 
we  would  still  not  reverse  upon  the  present  state  of 
the  record.  While  in  certain  exceptional  circum¬ 
stances  pleadings  may  be  amended  or  deemed 
amended  even  in  the  appellate  court  to  conform  to 
the  proof,  this  will  not  be  allowed  where  such 
amendment  would  bring  about  the  reversal  of  a  judg¬ 
ment  otherwise  correct.” 

In  Baldi  vs.  Ambrogi,  89  F.  2d  845,  67  App.  D.C.  101, 
this  Court  stated  the  same  rule  as  follows : 

“•  •  •  Nothing  is  better  settled  than  the  rule  that 
one  may  not  try  a  case  upon  one  theory  and  then 
reverse  the  judgment  against  him  in  the  appellate 
court  upon  another  and  inconsistent  theory  which  is 
not  presented,  urged,  or  tried  in  the  court  below.” 

Looking  to  the  record  to  establish  appellant’s  theory  in 
the  lower  court  and  to  dispute  on  the  merits  appellant’s 
claim  that  it  is  entitled  to  the  use  of  the  name  in  the 
entire  state  of  Maryland  notwithstanding  parts  of  that 

1  An  appellee,  however,  has  the  right  to  urge  grounds  for 
affirmance  which  are  apparent  of  record  although  not  raised 
below.  Langnes  v.  Green,  282  U.S.  531,  538-539;  Oklahoma  v. 
Civil  Service  Comm.  330  U.S.  127,  134  Note  3;  LeTulle  vs.  Sco¬ 
field,  308  U.S.  415,  421;  LaughLin  v.  Eicher,  79  U.S.  App.  Ct. 
266,  145  F(2d)  700;  SJ5.C.  v.  Chenery  Corporation,  318  U.S.  80; 
Kansas  City  Life  Ins.  Co.  v.  Wells,  133  F(2d)  224. 
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state  are  within  the  metropolitan  Washington  area,  ap¬ 
pellant  alleged  in  its  complaint  that  at  the  time  appellee 
first  nsed  the  name  Food  Fair,  which  was  in  the  District 
of  Colnmbia,  and  at  all  times  subsequent  thereto,  “plain¬ 
tiff  and  defendant  are  and  have  been  in  actual  competi¬ 
tion.  ”  (J.  App.  37)  The  only  store  appellant  had,  at  the 
time  appellee  opened  its  first  store,  was  in  Baltimore. 
That  a  grocery  store  in  Baltimore  is  not  in  competition 
with  one  in  the  District  of  Columbia  is  so  self-evident 
that  this  Court  can  judicially  notice  the  fact.1 

It  is  difficult  to  understand  appellant’s  position  that 
Prince  Georges  and  Montgomery  Counties  should  be  sepa¬ 
rated  from  the  District  of  Columbia,  and  the  Metropolitan 
Washington  area  divided  for  their  purposes,  when,  in  the 
court  below,  they  took  the  position  that  for  their  pur¬ 
poses,  the  District  of  Columbia  was  included  in  the  same 
trading  area  as  Baltimore.  Appellee  agrees  and  has 
always  claimed  that  Baltimore  and  Washington  constitute 
two  divisible  areas  insofar  as  these  parties  are  concerned, 
but  the  line  of  division  is  not  the  mythical  and  arbitrary 
boundary  line  of  the  District  but  rather  a  line  within  the 
State  of  Maryland  at  a  point  as  determined  by  the  court 
below,  based  upon  the  circulation  of  the  Washington 
newspapers  which  as  is  well-known  and  beyond  dispute, 
serve  the  residents  of  the  entire  metropolitan  area. 

The  relief  prayed  for  by  the  appellant  in  its  Amended 
Complaint  and  the  theory  upon  which  it  tried  its  case, 
and  upon  which  the  court  below  acted,  made  no  fine  dis¬ 
tinctions  between  the  District  of  Columbia  and  the  sur¬ 
rounding  counties  in  Maryland;  on  the  contrary,  that 
area  was  considered  as  one.  At  the  very  outset  of  the 

1  Apart  from  judicial  notice  of  this  fact,  it  is  established  in  the 
present  case  by  a  survey  made  of  the  Washington  metropolitan 
area  that  consumers  in  this  area  purchasing  groceries  do  not 
travel  40  miles  to  satisfy  their  needs.  See  Defendant’s  Exhibit 
No.  11,  “1951  Consumer  Analysis,  Survey  of  the  Greater  Wash¬ 
ington,  D.  C.  Market”  conducted  by  the  Washington  Star,  spe¬ 
cifically  pages  6  to  13,  16,  20,  23  and  24.  (J.  App.  246) 
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trial,  the  court  requested  that  the  Metropolitan  area  of 
Washington  be  defined,  by  stipulation  if  possible.  At  that 
time  counsel  for  appellee  suggested  the  use  of  the  Audit 
Bureau  of  Circulation  reports  of  the  Washington  news¬ 
papers,  which  counsel  for  appellant  agreed  to,  with  the 
exception  that  he  did  not  wish  to  stipulate  that  the  trading 
area  be  restricted  to  the  Metropolitan  area.  (J.  App.  56). 
In  other  words,  at  the  outset  of  the  trial,  it  appears  that 
appellant  wanted  to  extend  the  area  beyond  the  ordinary 
definition  of  the  Washington  Metropolitan  area  and  not 
restrict  it  as  appellant  is  now  attempting  to  do.  The  only 
reason  for  appellant’s  change  of  position  appears  to  be 
the  adverse  decision  of  the  court  below  and  the  refusal 
of  that  court  to  accept  appellant’s  claim  that  Washington 
and  Baltimore  constitute  one  trading  area,  as  alleged  in 
its  complaint. 

Likewise,  appellant’s  principal  witness,  Meyer  Marcus, 
in  his  testimony,  defines  the  Metropolitan  area  to  include 
the  District  of  Columbia  and  surrounding  counties.  (See 
J.  App.  170-171).  It  is  interesting  to  note  in  this  con¬ 
nection  that  Mr.  Marcus  testified  that  Camden,  New  Jer¬ 
sey  is  in  what  he  considers  to  be  the  Metropolitan  Phila¬ 
delphia  area  although  it  is  in  a  different  state.  (J.  App. 
127).  Mr.  Marcus  stated  that  Washington  and  surround¬ 
ing  counties  constitute  one  integrated  community  even 
though  there  may  be  a  district  line  surrounding  the  Dis¬ 
trict  of  Columbia.  (J.  App.  170-171).  This  is  no  more 
than  what  even*  resident  of  the  area  clearlv  knows. 

Not  having  urged  its  principal  contention  upon  the  trial 
court  appellant’s  criticism  of  that  court  in  not  dividing 
the  Metropolitan  Washington  area  in  two,  appears  grossly 
unfair  and  unjust.  Equally  so  is  appellant’s  contention 
that  the  opinion  rendered  by  the  lower  court  does  not 
make  sufficiently  specific  the  findings  or  even  the  theory 
in  support  of  its  judgment.  This  case  was  tried  on  but 
one  theory,  namely,  that  the  party  who  prevailed  in  the 
District  of  Columbia  would  prevail  for  the  entire  Metro¬ 
politan  area.1  During  the  course  of  the  trial,  on  several 


occasions,  the  court  stated  that  “If  I  should  conclude 
that  the  plaintiff  is  in  the  right  as  far  as  this  controversy 
is  concerned,  well,  then  necessarily  by  implication  I  must 
conclude  that  there  is  a  secondary  meaning  established 
in  the  name  (in  favor  of  plaintiff)  *  *  •  on  the  other 
hand,  if  I  should  find  for  the  defendant,  of  course  the 
same  reasoning  applies  in  reverse.”  (J.  App.  239).  This 
certainly  is  definitive  of  the  court’s  conclusion  embodied 
in  its  judgment  that  appellee  acquired  a  secondary  mean¬ 
ing  in  the  area  in  question. 

The  fundamental  facts  supporting  the  judgment  are 
clear.  Appellant  opened  a  store  in  Baltimore  on  October 
31,  1935.  Its  second  Baltimore  store  was  not  opened  until 
December,  1936.  Appellee  opened  its  first  store  in  the 
District  of  Columbia  in  March  1936,  although  it  adopted 
the  name  Food  Fair  in  1935  when  it  placed  its  sign  upon 

1  At  the  beginning  of  the  trial  (J.  App.  55)  the  court  sug¬ 
gested  that  the  Washington  metropolitan  area  be  defined,  by 
agreement  if  possible.  During  the  course  of  that  discussion  the 
following  occurred: 

The  Court:  “Well,  no.  the  only  thing  I  am  concerned  with, 
Mr.  Burroughs,  is  whether  or  not  there  is  objective  finding 
by  competent  authority — by  competent  authority  I  mean  au¬ 
thority  completely,  of  course,  divorced  from  this  case,  and 
charged  with  some  responsibility  in  the  matter  by  virtue  of 
its  functions — to  define  the  Metropolitan  area. 

“In  other  words,  you  and  I  might  conclude,  vre  will  say, 
that  perhaps  Prince  Georges  County  would  not  be  in  the 
Metropolitan  area.  I  think,  however,  if  we  concluded  that,  we 
would  be  at  variance  with  respectable  authority  to  the  con¬ 
trary.” 

Mr.  Burroughs:  “I  think  that  is  true.  Your  Honor,  yes.” 

The  Court:  “So  therefore,  if  you  can  stipulate  as  to  what 
the  Metropolitan  area  is  by  agreement,  in  the  sense  that  you 
take  the  Census  Department’s  conclusion  in  the  matter,  it 
would  save  a  lot  of  time.” 

Mr.  Burroughs:  “That  I  think  we  can  agree  to.  Your 
Honor.  We,  however,  don’t  wish  to  stipulate  that  the  trading 
area  is  restricted  to  the  Metropolitan  area.” 

The  Court:  “Well,  the  defendant  in  his  pretrial  order 
claims  that  the  Metropolitan  area  of  Washington  includes 
surrounding  counties  in  Maryland  and  Virginia." 

Mr.  Burroughs:  “I  think  that  that  is  correct.” 
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the  face  of  its  store  premises.  Appellant  then,  and  now, 
confined  whatever  advertising  it  did  to  Baltimore  City 
newspapers  and  other  media  localized  in  that  city.  Balti¬ 
more  newspapers,  according  to  the  Audit  Bureau  of  Circu¬ 
lation  Reports,  (Deft.  Exhibit  No.  8),  do  not,  for  adver¬ 
tising  purposes,  serve  residents  of  Prince  Georges,  Mont¬ 
gomery  or  Charles  Counties,  Maryland.  Washington 
newspaper  on  the  other  hand,  as  is  clear  from  these  circu¬ 
lation  reports,  do  serve  these  counties,  and  substantial 
parts  of  these  counties  are  deemed  to  be  within  the  city 
zone  of  the  Washington  newspapers. 

The  first  store  opened  by  appellant  in  Maryland  outside 
of  the  City  of  Baltimore  was  in  Mount  Rainier,  Prince 
Georges  County,  Maryland.  The  year  was  1947.  Appellee 
had  not  yet  opened  its  contemplated  stores  in  that  county. 
Yet  appellant  elected  not  to  use  the  name  Food  Fair — 
but  rather  the  name  Food  Lane — although  management 
policies,  as  well  as  merchandising  and  advertising  policies 
were  the  same  in  that  store  as  those  of  their  other  stores 
and  although  that  specific  operation  was  an  integral  part 
of  the  whole  of  appellant’s  operation.  The  use  of  the 
name  Food  Lane  was  clearly  an  acknowledgment  on  the 
part  of  appellant  that  the  area  in  which  their  store 
was  located,  namely  Prince  Georges  County,  was  a  part 
of  the  Metropolitan  area  of  Washington,  served  by  the 
newspapers  of  Washington,  catering  to  the  residents  of 
the  Metropolitan  area  and  last,  but  not  least,  an  admission 
that  the  name  Food  Fair  if  used  in  Prince  Georges  County 
on  its  stores  would  confuse  and  deceive  the  buying  public 
into  believing  that  appellant’s  store  was  one  of  appellee’s 
chain  serving  the  Metropolitan  Washington  community. 
In  other  words,  appellant  admitted  by  its  actions,  con¬ 
trary  to  the  statements  made  in  its  brief  in  this  Court  to 
support  its  new  theory,  that  the  name  Food  Fair  was  not 
associated  with  appellant  in  that  area  but  rather  was 
associated  with  appellee. 
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The  foregoing  is  made  abundantly  clear  by  the  testi¬ 
mony  of  Meyer  Marcus,  Executive  Vice-President  of  ap¬ 
pellant  corporation,  in  charge  of  store  locations,  merchan¬ 
dising  and  research  (J.  App.  57).  Mr.  Marcus,  for  ex¬ 
ample,  testified  that  the  use  of  the  name  Food  Fair  by 
appellant  on  labels  and  cartons  even  in  a  Food  Lane 
store  “undoubtedly”  may  confuse  and  will  confuse  the 
purchaser  with  a  Food  Fair  Store  of  the  appellee.  “We 
must  confuse  the  public  in  every  instance  where  we  try 
to  do  it,”  that  is,  use  the  name  Food  Fair  in  connection 
with  its  merchandise.  (J.  App.  207)  Again  in  direct 
answer  to  a  question  of  the  court  as  to  why  the  name 
Food  Lane  was  used  on  the  Mount  Rainier  store  instead 
of  the  name  Food  Fair,  Mr.  Marcus  testified  as  follows 
( J.  App.  208) : 

“Because  we  wanted  to  avoid  the  advertising  con¬ 
fusion  in  the  area  to  the  best  of  our  ability.  We 
wanted  to  operate  in  the  area,  but  we  felt  that  if  we 
put  Food  Fair  on  there,  there  would  be  two  Food 
Fairs  in  the  same  area  both  advertising  in  the  news¬ 
paper,  and  confusing  the  public,  so  that  they  would 
not  know  which  one  they  were  trading  with.” 

This  testimony  on  the  part  of  appellant’s  principal  officer 
in  charge  of  store  locations  necessarily  sets  to  rest  appel¬ 
lant’s  impractical  theory,  concocted  for  the  benefit  of  this 
Court,  that  Prince  Georges  County  and  the  other  counties 
served  by  Washington  newspapers  can  be  separated  from 
the  District  of  Columbia,  with  the  right  of  appellant  to 
use  the  name  Food  Fair  in  those  counties,  leaving  the 
right  to  the  name  in  the  District  of  Columbia  to  the 
appellee.  Admittedly,  even  appellant  considers  the  Metro¬ 
politan  Washington  area  to  be  one  indivisible  unit  for 
advertising  purposes.  Mr.  Marcus  was  unequivocal  in 
this  respect  when  in  discussing  the  reason  why  he  used 
the  name  Food  Lane  in  Virginia  instead  of  Food  Fair, 
he  said  “We  would  not  have  used  Food  Fair  because  of 
the  great  amount  of  public,  or  advertising,  confusion  that 
would  arise.  It  would  be  impossible  for  the  two  people 


14 

to  advertise  Food  Fair  and  stay  in  business.”  (J.  App. 
97) 

The  foregoing,  taken  from  the  record,  clearly  demon¬ 
strates  that  the  lower  court’s  action  in  treating  the  entire 
Metropolitan  area  as  one  unit  was  proper,  and  strictly 
in  accordance  with  the  position  taken  by  appellant  and 
its  witnesses.  To  have  dissected  the  Metropolitan  area, 
as  appellant  now  suggests,  would  have  created  utter  con¬ 
fusion  amongst  the  consuming  public  in  the  area  and 
have  destroyed  the  right,  so  necessary  to  maintain  sales, 
to  utilize  the  newspapers  for  advertising  purposes. 

With  respect  to  the  law,  the  decided  cases  on  the  sub¬ 
ject  do  not  support  appellant’s  position  that  it  is  entitled 
to  the  use  of  the  name  in  the  entire  State  of  Maryland 
as  against  appellee’s  claim  to  that  right  in  the  Metro¬ 
politan  Washington  area.  Accepting  as  correct  the  lower 
court’s  finding  that  appellee  is  entitled  to  the  name  in  the 
District  of  Columbia,  to  give  appellant  the  right  to  use  of 
the  same  name  in  Mount  Rainier,  Maryland  because  the 
latter  place  is  located  a  few  feet  across  the  District  line 
in  Maryland,  would  create  chaos  and  do  violence  to  the 
settled  law  on  the  subject.  Hanover  Star  Milling  Co.  vs. 
Metcalf,  240  U.S.  403,  decided  in  1916  relied  upon  by 
appellant,  does  not  substantiate  its  position.  In  that  case 
the  Supreme  Court  held  that  each  of  the  parties  could 
continue  the  exclusive  use  of  the  same  name  in  the  re¬ 
spective  geographic  area  where  it  had  been  adopted  and 
used  by  each.  Mr.  Justice  Holmes  in  a  concurring  opinion 
in  which  he  agreed  with  the  majority  opinion  of  the 
court  “so  far  as  it  goes”  stated,  by  way  of  dictum:  “I 
think  that  if  it  (trademark)  is  good  in  one  part  of  the 
state  it  is  good  in  all.”  This  dictum  is  what  appellant 
relies  on.  Neither  the  Supreme  Court  nor  the  lower  fed¬ 
eral  courts,  however,  have  adopted  this  view  of  Justice 
Holmes.1  The  federal  Courts  have  constantly  divided 

1  The  State  of  Texas  clearly  shows  the  lack  of  merit  in  appel¬ 
lant’s  contention.  Two  merchants,  each  small  in  operation  with  but 
local  reputations,  certainly  can  use  the  same  trade-name  if  1000 
miles  apart,  even  though  in  the  same  State. 


territories  across  state  lines  without  considering  the  dic¬ 
tum  of  Justice  Holmes.  See  Nims  “Unfair  Competition 
and  Trade  Marks’ ’  653,  as  follows: 

“The  doctrine  advanced  by  Justice  Holmes  that  a 
trademark  in  one  part  of  the  state  is  good  throughout 
the  state,  has  not  found  general  acceptance.  Trade¬ 
mark  rights  sometimes  have  been  restricted  to  terri¬ 
tory  more  confined  than  the  boundaries  of  a  state.” 

See  also  the  Lanham  Trademark  Act  of  1946,  15 
U.S.C.A.  1052(d)  in  which  Congress  recognizes  concurrent 
registrations  of  trademarks  and  other  marks  as  a  result  of 
concurrent  lawful  use  in  commerce.  No  prohibition  is 
made  against  the  use  by  two  merchants  of  the  same  mark 
within  the  same  state.  See  Daphne  Robert,  “New  Trade 
Mark  Manual,”  Bureau  of  National  Affairs  Inc.  1947, 
p.  54. 

In  Katz  Drug  Co.  vs.  Katz,  89  F.  Supp.  528,  535  (E.D. 
Mo),  affirmed  188  F.  2d  696,  it  was  held  that  defendant, 
the  first  user  of  the  name  in  the  State  of  Missouri,  was 
not  entitled  as  against  the  plaintiff,  under  the  facts  of 
that  case,  to  the  exclusive  use  of  the  name  in  the  state 
even  though  concededlv  it  was  the  first  user. 

In  Jacobs  vs.  Iodent  Chemical  Co.,  41  F.  2d  637  (3rd 
Cir.)  the  dictum  of  Justice  Holmes  was  carefully  consid¬ 
ered  and  rejected.  In  that  case  the  planitiff,  who  oper¬ 
ated  a  retail  drug  store  in  Paterson,  New  Jersey,  adopted 
the  word  “Iodent”  for  toothpaste  in  1917.  Subsequently 
defendant  adopted  the  word  “Iodent”  for  its  toothpaste 
sold  in  Detroit,  and  thereafter  extended  its  business 
throughout  the  United  States,  including  the  whole  of  the 
State  of  New  Jersey,  with  the  exception  of  the  City  of 
Paterson.  Plaintiff,  on  the  basis  of  his  prior  adoption 
in  Paterson,  claimed  the  exclusive  right  to  the  use  of  the 
mark  in  the  whole  State  of  New  Jersey.  The  court  held 
that  plaintiff  was  entitled  to  the  use  of  the  mark  only  in 
Paterson  and  not  the  entire  state.  Even  though  he  was 
the  first  user  in  that  state  he  had  not  developed  trade 
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throughout  the  state  and  had  not  occupied  that  area. 
The  court  relied  on  the  undisputed  doctrine  of  the  Han¬ 
over  case  supra ,  namely  that  there  is  no  property  in  a 
trademark  except  as  an  incident  to  a  business,  and  where 
one  fails  “by  efforts  which  are  reasonable  in  time  and 
extent  to  project  his  business  and  the  accompanying  mark 
into  the  (new)  territory,  he  cannot  by  reason  of  the  mere 
fact  of  ownership  pre-empt  that  territory  forever/ * 

In  Chapin-Sacks  Mfg.  Co.  vs.  Hendler  Creamery  Co., 
231  F.  550  (D.C.  Md)  modified  and  affirmed  254  F.  553. 
(4th  Cir.)  the  court  divided  the  territory  within  the  State 
of  Maryland  without  regard  to  state  lines.  That  case  in¬ 
volved  the  manufacture  and  sale  of  ice  cream  under  the 
name  “The  Velvet  Kind.”  Plaintiff  in  1905  began  to 
make  and  sell  ice  cream  in  Washington,  D.  C.  under  that 
name.  In  1906  defendant  knowingly  adopted  the  name 
for  its  ice  cream  in  Baltimore,  Maryland.  The  court 
granted  the  plaintiff  protection  in  certain  parts  of  Mary¬ 
land,  although  the  defendant  was  the  first  to  use  the  name 
in  that  state  by  reason  of  its  adoption  in  Baltimore.  This 
case  is  very  much  in  point  with  the  case  at  bar,  particu¬ 
larly  because  of  the  fact  that  it  involves  the  sale  of  a 
food  product  as  between  Baltimore  and  Washington  mer¬ 
chants.  It  is  significant  as  will  be  hereinafter  more  fully 
detailed  that  the  court  considered  Baltimore  to  be  as  dis¬ 
tinct  and  separate  a  market  from  Washington  for  ice 
cream  as  the  Alabama  market  is  from  a  city  in  Ohio  for 
flour  as  in  the  Hanover  case. 

For  other  fundamental  cases  involving  statements  re¬ 
jecting  the  Holmes  dictum  in  the  Hanover  case,  see 
Keebler  Weil  Baking  Co.  vs.  J.  S.  Ivins  Sons,  7  F.  Supp. 
211,  213  (E.D.  Pa.  1937) ;  Arrow  Distillers  vs.  Globe 
Brewing  Co.,  30  F.  Supp.  270,  275;  Terminal  Barber 
Shops  vs.  Zoberg,  28  F.  2d  807,  (C.C.A.  2d) ;  Yellow  Cab 
Transit  Co.  vs.  Louisville  Taxicab  and  Transfer  Co.,  147 
F.  2d  407;  Drive-It-Y ourself  vs.  North,  148  Md.  609, 
617-618, 130  Atl.  57. 
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As  pointed  out  in  the  lodent  case ,  supra ,  the  law  of  the 
Hanover  case  is  that  rights  to  a  tradename  grow  out  of 
use  and  exist  only  as  incident  to  a  business.  In  view 
of  that  basic  principle  state  lines  are  not  controlling. 
Indeed,  to  hold  that  state  lines  are  the  measure  of  rights 
would  be  at  war  with  the  very  foundations  of  the  right, 
namely  that  it  does  not  exist  in  markets  where  there  is 
no  trade  with  which  it  is  used. 

Like  the  federal  courts,  the  state  courts  have  divided 
markets  within  a  state.  See  Kafafum  vs .  Spotless  Stores 
of  NJ.,  141  N.  J.  Eq.  305,  57  At.  2d  18  and  Hartman 
vs.  Cohn,  350  Pa.  41,  38  Atl.  2d  22. 

In  the  Kafafum  case  plaintiff  operated  a  drycleaning 
store  in  Ridgewood,  New  Jersey  since  1926  under  the 
name  “Spotless  Cleaners  and  Dyers.’ ’  Defendant  had 
opened  a  store  in  1923  under  a  similar  name  in  New 
York.  Defendant  expanded  its  business  until  it  had  built 
up  a  large  chain  of  stores  in  New  York  and  at  the  time 
of  the  suit  was  rapidly  expanding  in  New  Jersey.  The 
court  granted  an  injunction  protecting  the  plaintiff  in 
that  area  in  New  Jersey  in  which  he  was  and  had  been 
operating. 

In  Hartman  vs.  Cohn,  supra,  plaintiff  had  operated  a 
custom  tailor  shop  in  Reading,  Pennsylvania  under  the 
name  Dundee  Woolen  Mills  Custom  Tailors  for  26  years. 
Defendant  who  had  operated  a  nationwide  business  for 
many  years  under  the  name  Dundee  opened  a  ready-to- 
wear  clothing  business  in  Reading  under  the  name  Dundee 
Clothing  Factory  Sales  Room.  The  court  held  that  the 
word  Dundee  had  become  associated  locally  with  the  plain¬ 
tiff’s  business  and  therefore  an  injunction  would  be 
granted  against  its  use  by  defendant. 

There  is  nothing  in  the  decided  cases  in  the  State  of 
Maryland  which  prevents  a  division  of  that  state  in  con¬ 
nection  with  the  use  of  tradenames.  In  fact,  Drive-It- 
Yourself  vs.  North,  supra ,  appears  to  support  appellee’s 
position.  In  any  event  it  should  be  noted  that  the  Federal 
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Court  of  Maryland  in  deciding  the  Chapin-Sacks  case, 
supra ,  was  bound  to  follow  the  law  of  the  State  of  Mary¬ 
land  if  the  state  courts  had  ruled  upon  the  matter  and, 
as  will  be  recalled,  that  case  permitted  a  division  of  the 
state. 

It  appears  clear  therefore  that  the  issue  to  be  decided 
which  will  be  determinative  of  this  case  is,  'which  of  the 
parties  is  entitled  to  the  use  of  the  name  in  the  District 
of  Columbia,  for  that  party  necessarily  will  be  entitled  as 
an  incident  to  that  right  to  the  use  of  the  name  in  the 
entire  Metropolitan  area.  The  disposition  of  that  issue 
is  discussed  in  the  succeeding  section  of  this  brief.  How¬ 
ever,  before  leaving  the  first  point,  appellee  wishes  to  dis¬ 
pose  of  some  of  the  factual  inaccuracies  set  forth  in  ap¬ 
pellant’s  discussion  under  Point  I  of  its  brief. 

Appellant  states  accurately  that  it  has  twro  stores  in 
operation  in  Prince  Georges  County,  each  operating  under 
the  name  Food  Lane  and  each  of  winch  has  a  substantial 
volume  of  business,  one  of  wiiich  approximates  twro  mil¬ 
lion  dollars  a  year.  Appellant  then  notes  that  over  50% 
of  the  sales  volume  of  these  stores  is  derived  from  the 
sale  of  products  bearing  the  name  of  Food  Fair  or  other¬ 
wise  identified  with  Food  Fair  and  that  as  a  consequence 
of  the  judgment  of  the  court  below  appellant  will  have 
to  go  out  of  business  in  this  area  and  assume  substantial 
losses.  There  is  absolutely  no  basis  in  the  record  for 
this  statement.  If  it  is  intended  as  an  appeal  to  the  sym¬ 
pathy  of  this  court  it  is  well  to  note  that,  even  if  the 
statement  is  accurate,  which  it  is  not,  appellant  came 
into  this  market  with  its  eyes  wide  open,  with  full  knowl¬ 
edge  of  appellee’s  operation,  and  with  full  knowledge  of 
the  confusion  wiiich  it  would  and  did  create  amongst  the 
consuming  public  at  the  expense  of  appellee,  which  fact 
is  so  pointedly  clear  from  Mr.  Marcus’  own  testimony. 
To  give  to  appellant  the  right  to  the  use  of  the  name  in 
the  counties  surrounding  Washington  and  at  the  same  time 
allowing  appellee  to  use  the  name  in  the  District,  would 


grant  to  appellant  the  benefit  of  the  advertising  which 
appellee  has  in  fact  done  to  date  in  the  Washington  news¬ 
papers,  approximating  an  expenditure  of  a  half  million 
dollars.  Or  in  the  words  of  Mr.  Marcus,  it  would  destroy 
the  desirability  of  both  parties  from  advertising  because 
of  the  great  confusion  which  may  result;  that  neither 
party  would  be  able  to  effectively  use  the  name  in  this 
area,  thereby  destroying  appellee’s  goodwill  which  it  has 
created  through  advertising  at  such  great  cost. 

Appellant  relies  strongly  upon  the  great  amount  of  ad¬ 
vertising  it  did  in  Baltimore  in  the  daily  newspapers 
there  as  well  as  on  the  radio.  It  minimizes  the  advertis¬ 
ing  done  by  appellee  and  refers  constantly  to  the  fact 
that  appellee’s  stores  were  neighborhood  stores.  Nothing 
could  be  more  inaccurate. 

In  answer  to  the  statement  that  appellant  advertised  in 
Baltimore  newspapers  which  circulate  in  Prince  Georges 
and  Montgomery  Counties,  Maryland,  one  need  only  refer 
to  the  Audit  Bureau  of  Circulation  Reports  of  the  Balti¬ 
more  Sun,  (Exhibit  No.  8)  to  establish  that  both  of  these 
counties  are  outside  of  the  city  and  trading  zones  reached 
by  the  Baltimore  papers.  No  one  can  dispute  that  some 
copies  of  Baltimore  papers  reach  Washington,  just  as 
copies  of  those  papers  may  be  sent  in  isolated  cases  to 
San  Francisco  and  Los  Angeles.  That  is  far  different 
than  saying  that  they  are  circulated  there.  Likewise 
there  is  no  evidence  in  the  record  that  Baltimore  radio 
programs  are  heard  in  the  counties  as  appellant  claims. 

With  respect  to  the  type  of  stores  which  appellee  opened 
under  the  name  Food  Fair,  the  record  is  abundantly  clear 
that  these  stores  were  self-service  supermarkets  located  in 
various  sections  of  the  city  with  a  carnival  or  fair  atmos¬ 
phere.  For  example,  in  additon  to  the  store  on  Seventh 
Street,  a  large  store  was  opened  at  the  Northeast  Market 
at  12th  and  H  Streets.  Another  store  was  opened  in 
Georgetown  of  the  same  type,  being  located  at  3276  M 
Street,  N.W.  As  is  clear  from  Defendant’s  Exhibit  No. 
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23,  newspaper  advertising  was  used  by  appellee  from  the 
very  outset.  By  stipulation  of  the  parties,  the  lower  court 
assumed,  in  connection  with  the  matter  of  advertising  and 
in  connection  with  Defendant’s  Exhibit  23  which  is  a  rec¬ 
ord  of  specimen  ads  in  the  early  years  of  appellee’s  exist¬ 
ence,  “that  the  defendants  have,  to  the  best  of  their  abil¬ 
ity,  that  is  commensurate  with  their  earnings  and  their 
ability  in  that  respect,  advertised  their  business  through 
the  ordinary  media  that  is  available  for  such  advertising, 
particularly  newspaper  advertising,  ”  (J.  App.  301) 

For  all  of  the  foregoing  reasons  appellee  respectfully 
submits  that  the  position  taken  by  appellant  on  its  first 
point,  which  is  of  “particular  significance”  to  it,  is  wholly 
without  merit. 

POINT  n 

The  Trial  Court’s  Findings  That  Appellee  Had  Acquired 
a  Secondary  Meaning  in  the  Name  “Food  Fair”  in 
the  District  of  Columbia  and  That  the  Appellant 
Had  Not  Are  Correct. 

The  principal  point  involved  on  this  appeal,  so  far  as 
appellee  is  concerned,  is  the  determination  of  the  question 
of  which  of  the  parties  hereto  is  entitled  to  the  use  of 
the  name  “Food  Fair”  in  the  District  of  Columbia,  for  it 
is  upon  the  determination  of  that  question  that  the  judg¬ 
ment  of  the  lower  court  must  stand. 

The  lower  court  in  its  memorandum  opinion  and  in  its 
judgment  found  unequivocally  that  appellee  was  the  first 
user  of  the  name  in  the  District  of  Columbia  (and  the 
Metropolitan  Washington  area)  and  as  a  result  of  such 
use  had  acquired  a  secondary  meaning  in  the  use  of  that 
name  in  this  area.  (J.  App.  54)  The  court  also  found 
that  appellant  had  not  used  the  name  in  this  area  and 
had  acquired  no  secondary  meaning  thereto.  It  is  need¬ 
less  to  outline  in  detail  the  findings  of  the  court  contained 
in  its  opinion  and  judgment.  It  suffices  to  state  what 
the  court’s  ultimate  findings  were  and  to  note  that  the 


record  more  than  adequately  supports  the  findings.  Under 
the  cases  cited  under  Point  III  of  this  brief,  the  trial 
court’s  findings,  supported  by  evidence,  cannot  be  dis¬ 
turbed  on  appeal,  e.g.  Saul  v.  Saul ,  127  F.  2d  164,  74  App. 
D.C.  287. 

It  is  axiomatic  that  an  exclusive  right  to  the  use  of  a 
descriptive  trade  name  rests  upon  adoption  and  use  fol¬ 
lowed  by  secondary  meaning,  i.e.,  the  name  through  use 
and  advertising  has  come  to  denote  in  the  public  mind 
the  goods  or  services  of  a  particular  business.  As  this 
Court  stated  in  Schwartz  v.  Television  Center,  Inc.,  89 
App.  D.C.  30,  189  F.  2d  691 : 1 

To  constitute  unfair  competition  in  respect  to 
a  trade  name  two  elements  must  be  present.  The 
name  must  have  acquired  a  secondary  meaning  or 
significance  that  identifies  the  plaintiff;  the  defendant 
must  have  unfairly  used  the  name  or  a  simulation  of 
it  against  the  plaintiff.” 

1  Secondary  meaning  is  defined  in  Schwartz  v.  Television  Cen¬ 
ter,  supra,  at  692,  quoting  Nims,  “ Unfair  Competition ”  3rd  Ed.,- 
1937,  as  follows: 

“Secondary  meaning  is  association,  nothing  more.  It  exists 
only  in  the  minds  of  those  of  the  public  who  have  seen  or 
heard  of  a  brand  of  goods  by  some  name  or  sign  and  have 
associated  the  two  in  their  minds.” 

In  Restatement  of  the  Law  of  Torts,  716,  comment  (b),  in  a 
discussion  of  secondary  meaning  the  following  appears: 

“Whether  or  not  a  designation  has  acquired  this  special  sig¬ 
nificance  is  a  question  of  fact  in  each  case.  No  particular 
period  of  use  is  required.  In  some  cases  the  special  signifi¬ 
cance  is  not  acquired  even  after  an  extended  period  of  use; 
in  others  it  is  acquired  after  a  brief  period.  The  issue  in 
each  case  is  whether  or  not  in  fact  a  substantial  number  of 
present  or  prospective  purchasers  understand  the  designation, 
when  used  in  connection  with  goods,  services  or  a  business, 
not  in  its  primary  lexicographical  sense,  but  as  referring  to 
a  particular  person  or  association.” 

In  other  words,  a  secondary  meaning  is  acquired  when  the  name 
or  words  used  have  lost  their  primary  meaning  in  the  minds  of 
a  substantial  number  of  persons  (in  a  given  area)  and  have 
come  to  mean  or  be  associated  with  the  particular  trader  using 
them. 
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It  follows  as  a  fundamental  principle  of  the  law  of 
trade  names,  often  repeated  by  the  courts,  that  a  trade 
name  right  is  not  a  right  in  gross  but  is,  on  the  other 
hand,  a  right  incident  and  appurtenant  to  an  existing 
business  and  good  will.  Therefore,  it  is  only  where  the 
trade  goes  accompanied  by  the  use  of  the  name  that  the 
right  is  recognized.  “The  mark  of  itself,  cannot  travel 
to  markets  where  there  is  no  article  to  wear  the  badge 
and  no  trader  to  offer  the  article.”  Hanover  Star  Milling 
Co.  v.  Metcalf ,  240  U.S.  403,  36  S.  Ct.  357,  60  L.  ed.  713; 
United  Drug  Co.  v.  Rectanus  Co.,  248  U.S.  90,  63  L.  ed. 
141 ;  Griesedieck  Western  Brewery  Co.  v.  People  Brewing 
Co.,  149  F.  2d  1019  (C.C.A.  Sth,  1945);  Jacobs  v.  lodent 
Chemical  Co.,  41  F.  2d  637  (C.C.A.  3rd,  1930);  General 
Baking  Co.  v.  Goldblatt  Bros.,  90  F.  2d  241  (C.C.A.  7th, 
1937) :  Hemmeter  Cigar  Co.  v.  Congress  Cigar  Co.,  118  F. 
2d  64  (C.C.A.  6th,  1941). 

Consonant  with  the  above  general  principles  the  Su¬ 
preme  Court  has  held,  in  the  only  two  cases  decided  by 
that  Court  which  have  a  direct  bearing  on  the  question 
here  presented,  that  where  two  traders  adopt  the  same 
trade  name  in  different  market  areas  and  each  establishes 
a  secondary  meaning  for  the  name  in  his  particular 
market,  neither  will  be  enjoined  at  the  suit  of  the  other 
from  using  the  mark  in  the  area  in  which  he  has  become 
established.  Han-over  Star  Milling  Co.  v.  Metcalf,  supra; 
and  United  Drug  Co.  v.  Rectanus  Co.,  supra. 

From  the  foregoing  authorities  it  appears  that  ap¬ 
pellee,  being  the  prior  user  of  “Food  Fair”  in  the  Wash¬ 
ington  MetropolitaJi  area,  is  entitled  to  exclusive  use  in 
that  market.  It  likewise  appears  from  these  cases  that 
appellant  has  a  right  to  the  use  of  the  name  in  the  Balti¬ 
more  area,  to  which  area  appellee  makes  no  claim.  With 
respect  to  the  two  cases  cited,  the  Supreme  Court  qualified 
the  general  rule  in  two  respects  only  as  follows : 

1.  “But  where  two  parties  independently  are  em¬ 
ploying  the  same  mark  upon  goods  of  the  same  class, 


but  in  separate  markets  wholly  remote  the  one  from 
the  other,  the  question  of  prior  appropriation  is  le¬ 
gally  insignificant,  unless  at  least  it  appears  that  the 
second  adopter  has  selected  the  mark  with  some  de¬ 
sign  inimical  to  the  interests  of  the  first  user,  such 
as  to  take  the  benefit  of  the  reputation  of  his 
goods,  to  forestall  the  extension  of  his  trade,  or  the 
like.”  United  Drug  Co.  v.  RecUmus  Co.,  248  U.S.  90, 
101. 

2.  “We  are  not  dealing  with  a  case  where  the 
junior  appropriator  of  a  trade-mark  is  occupying 
territory  that  would  probably  be  reached  by  the 
prior  user  in  the  natural  expansion  of  his  trade,  and 
need  pass  no  judgment  upon  such  a  case.,,  Hanover 
Milling  Co.  v.  Metcalf,  240  U.S.  403,  420. 

With  respect  to  these  qualifications  of  the  general  rule, 
the  following  observations  should  be  made.  Appellee  from 
the  weight  of  the  evidence  has  established  that  the  name 
“Food  Fair”  was  adopted  simultaneously  by  both  parties. 
Consequently  appellant  had  no  trade  under  the  name 
“Food  Fair”  which  appellee  could  intend  to  forestall  and 
no  good  will  that  appellee  could  appropriate.  Assuming, 
however,  that  appellant  was  the  first  user  of  the  name 
“Food  Fair”  and  appellee  was  the  second  adopter,  the 
selection  of  the  name  by  the  appellee  was  not  done  with 
any  design  inimical  to  the  interests  of  the  appellant,  for 
the  reason  that  appellant  had  no  good  will  attached  to 
the  name  “Food  Fair”  when  appellee  adopted  it  in  Wash¬ 
ington.  Good  will  or  secondary  meaning  can  ordinarily 
only  be  acquired  by  use  of  the  name  for  a  period  of  time. 
Schwartz  vs.  Television  Center  Inc.,  supra.  The  differ¬ 
ence  in  time  between  the  opening  of  the  appellant’s  store 
in  Baltimore  and  even  the  evidence  presented  by  the  ap¬ 
pellant  of  appellee’s  first  use  of  the  name,  was  only  a 
matter  of  a  few  months.  Appellant’s  name  had  not 
acquired  a  secondary  meaning  in  Baltimore  at  that  time, 
much  less  in  Washington.  See  Drive-It-Y ourself  vs. 
North,  148  Md.  609,  617,  130  A.  57,  bearing  closely  upon 
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this  point.  Having  had  no  secondary  meaning  in  Balti¬ 
more  at  the  time  of  the  adoption  of  the  name  by  ap¬ 
pellee — even  as  admitted  by  the  appellant — appellant  had 
no  protection  in  the  Baltimore  market.  Certainly,  there¬ 
fore,  it  can  claim  no  protection  in  the  Washington  market. 

With  respect  to  the  matter  of  forestalling  a  prior  user’s 
field  of  natural  expansion  of  his  trade,  it  is  enough 
to  point  out  that,  even  assuming  that  there  was  a 
difference  of  several  months  in  the  time  of  the  use  in 
favor  of  the  appellant — which  assumption  is  not  based 
upon  credible  evidence  in  the  case — it  is  a  significant 
answer  to  this  point  that  appellant,  until  the  year  1946, 
avoided  the  Washington  area  in  connection  with  any 
expansion  of  its  stores,  despite  the  fact  that  it  opened 
approximately  90  stores  in  areas  which  were,  in  point  of 
distance,  farther  from  Baltimore  than  Washington  was. 
Other  than  the  statement  by  the  appellant  that  it  intended 
to  expand,  no  evidence  was  introduced  which  would  indi¬ 
cate  such  an  expansion.  Moreover  in  the  retail  grocery 
business,  according  to  surveys — one  of  which  appears  in 
evidence  (The  Washington  Star  Survey,  Defendant’s  Ex¬ 
hibit  11) — trading  is  limited  to  a  more  confined  and  lim¬ 
ited  area  than  it  would  be  in,  for  example,  the  manufac¬ 
turing  business  or  wholesale  distribution  business.1  Fur- 

1  Even  if  the  District  of  Columbia  be  regarded  as  an  area  for 
the  natural  expansion  of  appellant — which  is  extremely  doubtful 
on  the  facts  existing  in  1935 — it  could  not  pre-empt  forever  this 
market  merely  because  it  operated  in  Baltimore,  and  its  failure  to 
bridge  the  40  mile  gap  from  1935  to  date  under  the  name  Food 
Fair  would  raise  considerable  doubt  as  to  whether  or  not  the  Dis¬ 
trict  of  Columbia  is  an  area  for  its  natural  expansion.  As  an 
indication  of  the  fact  that  failure  to  assert  a  claimed  right  of 
natural  expansion  may  result  in  a  contraction  of  the  territorial 
limits,  see  Restatement  of  the  Law  of  Torts,  Para.  733(b),  also 
Para.  751(d).  Moreover,  after  having  had  the  benefit  of  listening 
to  the  testimony  of  the  witness  Meyer  Marcus,  the  trial  court  was 
of  the  distinct  impression  and  indeed  drew  the  inference  that  ap¬ 
pellant  had  lost  all  interest  in  the  District  of  Columbia  area  until 
it  acquired  ambitions  to  be  a  national  chain,  which,  of  course,  was 
too  late  to  oust  appellee  from  the  area.  (J.  App.  49,  50,  51). 
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thermore,  it  is  also  significant  that  when  appellant  did 
come  into  the  Washington  area  in  1946  it  adopted  the 
name  “Food  Lane”  and  not  “Food  Fair.” 

The  fact  that  appellant  is  a  chain  store  gives  it  no 
greater  rights  than  any  other  party  with  respect  to  a 
natural  expansion  argument.  In  this  respect  the  Court’s 
attention  is  called  to  the  statement  of  the  District  Court 
in  Katz  Drug  Co.  vs.  Katz,  89  F.  Sup.  528,  affirmed  188 
F.  2d  696,  in  which  plaintiff  contended  that  it  was  en¬ 
titled  to  special  consideration  because  it  operated  a 
system  of  chain  stores,  as  follows:  “It  makes  no  differ¬ 
ence  that  the  first  user  of  a  trade  name  operates  his  busi¬ 
ness  through  multiple  units  located  in  different  parts  of 
the  state.  The  right  of  a  chain  store  operator  is  no  dif¬ 
ferent  than  that  of  others.”  See  also  Direct  Service  Oil 
vs.  Honzary ,  211  Minn.  361,  2  N.W.  2d  434,  437 ;  Kafafum 
vs.  Spotless  Stores  of  New  Jersey,  141  N.J.  Eq.  305,  57 
A.  2d  18  (1948). 

Looking  to  the  decided  cases  for  specific  applications  of 
the  general  rule  of  the  Hanover  and  Rectamus  cases, 
strong  authority  is  found  in  support  of  the  denial  of  relief 
to  the  appellant  and  of  granting  relief  to  this  appellee. 

The  case  of  Chapinv-Sacks  Mfg.  Co.  v.  Hendler  Cream¬ 
ery  Co.,  231  F.  550,  decided  by  the  District  Court  for 
Maryland  and  affirmed  with  modifications  bv  the  Fourth 
Circuit,  254  F.  553,  is  directly  in  point.  See  other  cases 
cited  under  Point  I  of  this  brief.1 

Tn  its  brief,  appellant  writes  of  “voluminous  docu¬ 
mentary  evidence  and  extensive  vive  voce  testimony.” 
fPg.  23).  Appellee  concedes  there  was  such  evidence,  but 
none  of  it  pertained  to  the  District  of  Columbia  area. 
For  example,  appellant  offered  voluminous  records  with 
respect  to  its  expenditures  for  advertising  but  these  rec- 

1  Katz  Dm*  Co.  v.  Katz,  89  F.  Supp.  528,  535 ;  Hartman  v. 
Cohn,  350  Pa.  41.  38  Att.  2d.  22;  Jacobs  v.  Iodent  Chemical  Co., 
41  F.  2d.  637:  Kafafian  v.  Spotless  Stores  of  N.  J.,  141  N.  J. 
Eq.  305,  57  Att.  2d.  18. 
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ords  did  not  show  one  single  dollar  spent  for  advertising 
in  the  District  of  Columbia  newspapers  under  the  name 
Food  Fair.  Nor  was  there  anv  advertising  on  Washing¬ 
ton  radio  or  television  stations.  The  voluminous  evidence 
about  which  appellant  writes,  establishes  no  secondary 
meaning  in  the  District  of  Columbia  in  connection  with 
the  necessary  primary  facts,  which,  in  a  case  of  this 
kind,  is  established  by  direct  testimony  of  customers, 
length  of  time  the  name  has  been  used,  volume  of  sales 
and  extent  of  advertising.  Katz  Drug  Co.  v.  Katz ,  supra. 
There  was  no  testimony  of  any  sales  to  customers  in  the 
Washington  area.  There  was  no  evidence  of  use  of  the 
name  at  all,  much  less  for  any  length  of  time. 

Appellant  complains  (Appellant’s  brief,  p.  23)  in  dis¬ 
cussing  secondary  meaning  that : 

“On  this  subject,  the  Court  below  has  chosen  to  com¬ 
ment  upon  only  one  of  the  many  activities  by  which 
the  Appellant  acquired  its  secondary  meaning.  It 
concludes  that  the  presence  of  stockholders  of  a  user 
in  an  area  is  not  alone  sufficient  to  preempt  an  area 
for  a  user.” 

It  is  submitted  that,  in  so  doing,  the  Court  was  com¬ 
menting  upon  the  only  link  which  appellant  had  with  the 
name  “Food  Fair”  in  the  D.  C.  area,  and  that  this  was 
of  a  do  minimis  nature  and  did  not  relate  to  consumers. 

The  very  phraseology  used  in  appellant’s  brief  betrays 
the  extreme  weakness  of  its  claims  under  this  point. 
For  example  (Italics  supplied) : 

“At  the  very  least,  this  information  must  have  been 
known  to  suppliers  in  the  District  of  Columbia.” 
(Appellant’s  brief,  p.  22) 

“While  not  in  as  substantial  amounts  as  later,  this 
advertising  undoubtedly  was  transmitted  into  the  Dis¬ 
trict  of  Columbia.”  (Appellant’s  brief,  p.  23). 
“Though  a  comparatively  short  time,  the  name  could, 
nevertheless,  under  modern  extensive  methods  of 
communication,  have  acquired  a  secondary  meaning 
•  •  •.  (Appellant’s  brief,  p.  23). 
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Taking  a  last  gasping  breath,  appellant  urges  for  the 
first  time  in  its  brief  (Pg.  25)  that  both  appellant  and 
appellee  may  have  acquired  a  secondary  meaning  in  the 
District  of  Columbia  and  if  so  “both  can  co-exist  in  the 
same  area  in  their  respective  sphere.”  Appellant  forgets, 
quite  obviously  and  conveniently,  the  testimony  of  its  prin¬ 
cipal  witness  and  Executive  Vice-President  in  charge  of 
sales  promotion,  discussed  in  detail  under  the  preceding 
point,  that  “it  would  be  impossible  for  the  two  people 
(appellant  and  appellee)  to  advertise  ‘Food  Fair7  and 
stay  in  business.”  (J.  App.  97 )S 
It  is  respectfully  submitted  that  based  on  the  record  in 
the  present  case,  the  lower  court’s  conclusions  that  ap¬ 
pellee  had  acquired  a  secondary  meaning  in  the  name 
Food  Fair  in  the  District  of  Columbia  and  that  appellant 
had  not,  was  inevitable. 


1  In  the  Massachusetts  Food  Fair  case,  177  F  (2d)  177  a  care¬ 
ful  reading  of  the  District  Court’s  opinion,  83  F.  Supp.  445  pre¬ 
sents  many  bases  for  distinction  between  that  case  and  the  pres¬ 
ent  case,  as  Judge  McGuire  noted.  In  the  first  place  there  was 
no  inexcusable  laches  and  estoppel  and  no  acquiesence  and  aban¬ 
donment  as  in  the  present  case.  In  the  Massachusetts  case  plain¬ 
tiff  produced  substantial  evidence  of  its  reputation  in  Massachu¬ 
setts  as  of  the  date  the  defendant  opened  its  store  and  of  its 
plans  of  opening  its  own  stores  in  Massachusetts.  In  the  present 
case  there  is  little  or  no  proof  of  such  facts  in  the  Washington 
Metropolitan  area  at  the  time  the  appellee  adopted  the  name. 
Again,  in  Massachusetts  there  was  a  state  statute  which  the  Dis¬ 
trict  Court  relied  upon  strongly,  that  is  absent  in  the  present 
case.  In  the  Massachusetts  case  there  was  a  total  lack  of  good 
faith  in  the  adoption  of  the  name  as  contrasted  with  appellee’s 
good  faith  in  the  present  case.  In  other  words,  defendant  in 
Massachusetts  had  reason  to  believe  that  plaintiff  was  expanding 
into  Massachusetts  and  with  such  knowledge  it  adopted  the  name 
together  with  the  store  design,  type  of  advertising,  form  of  coun¬ 
ter  displays,  etc.  (See  pages  448-449  of  83  F.  Supp.)  In  addition 
to  the  foregoing,  there  was  some  evidence  in  the  Massachusetts 
case  of  confusion  amongst  defendant’s  own  customers.  There  was 
no  such  evidence  in  the  present  case. 


POINT  III 


The  Court’s  Findings  and  Conclusions  With  Respect  to 
Laches  or  Acquiescence  Must  Be  Affirmed. 

Appellant  urges  as  a  ground  of  error  that  the  trial 
court’s  finding  that  appellant  is,  in  any  event,  barred 
from  relief  by  reason  of  laches  or  acquiescence,  consti¬ 
tutes  reversible  error.  Appellant’s  brief  presents  no 
plausible  reasoning  in  support  of  this  contention. 

The  facts  as  found  by  the  lower  court  relative  to  laches 
are  to  the  following  effect.  Appellee  adopted  the  use  of 
the  name  Food  Fair  innocently  and  “there  was  not  any 
usurpation  intentional  or  otherwise  of  the  name”  by  it. 
The  claim  of  appellant  that  appellee  had  intentionally 
appropriate  the  name  from  appellant,  sought  to  be  estab¬ 
lished  by  the  testimony  of  Charles  Pisner,  was  specifically 
denied  by  the  lower  court,  Pisner’s  testimony  considered 
in  the  light  of  all  the  evidence,  being  rejected.1  Both 
appellant  and  appellee  hit  upon  the  use  of  the  name  at 
approximately  the  same  time  and  it  was  not  exclusively 
devised  by  appellant.  The  fact  therefore  clearly  stands 
out  that  appellee  did  not  knowingly  filch  appellant’s  name 
to  capitalize  upon  the  latter’s  good-will.  Moreover,  the 
court  found  that  at  the  time  of  the  adoption  by  appellee 
of  the  name,  appellant  had  not  yet  acquired  any  secondary 
meaning  or  good-will  in  the  name,  even  in  Baltimore. 

1  Appellant  criticizes  the  Court  for  rejecting  Pisner’s  deposition 
and  states  that  this  Court  is  free  to  review  his  testimony  con¬ 
tained  therein.  Pisner’s  testimony  was  weighed  in  the  light  of 
specific  contrary  evidence  given  by  witnesses  who  appeared  and 
testified  in  open  Court  to  the  effect  that  appellee  did  not  appro¬ 
priate  appellant’s  trade  name  as  Pisner  stated.  Nachman  (J  App 
294)  and  Baynard  (p.  276)  and  Siegel  (p.  328)  testified  with  re¬ 
spect  thereto.  In  addition,  the  lower  court  had  the  benefit  of 
witnesses  who  testified  of  Pisner’s  bad  reputation  for  truth  and 
veracity.  (J.  App.  256,  250,  258).  Moreover,  Pisner  himself  ad¬ 
mitted  "being  bitter  toward  the  present  stockholders  of  appellee 
and  that  he  would  hurt  them  in  their  business  if  he  could  (J.  App. 
364-366)  The  trial  court’s  action  was  based  upon  ample  evidence. 
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The  court  further  found  as  facts  that  appellant  knew 
of  appellee’s  use  of  the  name  as  early  as  April  7,  1936, 
when  it  wrote  appellee  a  letter  threatening  suit,  which 
letter  was  immediately  answered  challenging  appellant’s 
claim.  From  that  date  until  the  filing  of  this  suit  on 
March  17,  1948 — a  lapse  of  12  years — appellant  did  noth¬ 
ing  whatever  regarding  enforcement  of  its  alleged  right, 
thereby  manifesting  a  lack  of  interest  in  appellee’s  use. 
In  addition,  appellant  “apparently  assumed  that  the  de¬ 
fendant’s  position  was  tenable  by  not  only  purporting  or 
electing  to  do  nothing  about  it  but  to  do  business  in  the 
District  of  Columbia  trading  area”  by  opening  up  two 
stores  in  Maryland  and  Virginia  under  an  entirely  dif¬ 
ferent  name,  despite  the  company’s  policy  in  opening  any 
stores,  to  call  them  Food  Fair.  (J.  App.  49,  51).  “There 
is  only  one  conclusion  to  be  drawn  from  this,”  said  the 
court,  “and  that  is  that  as  far  the  District  of  Columbia 
is  concerned  it  was  an  admission  on  its  part  that  the  use 
of  the  name  in  this  area  had  been  pre-empted  by  the 
defendant.”  (J.  App.  51). 

Although  appellant  had  knowledge  of  appellee’s  use  as 
early  as  1936  the  testimony  of  Meyer  Marcus  led  the 
court  to  believe  and  “indeed  the  court  drew  the  inference” 
that  the  lost  interest  by  appellant  in  appellee’s  use  of 
the  name  remained  such  until  it  was  suddenly  revived  by 
a  desire  to  expand  into  the  lush  area  of  the  District  of 
Columbia  and  its  environs.  It  was  the  ambition  to  become 
a  national  company  “that  has  led  to  the  effort  to  force 
out  of  competition  in  this  area  the  defendant  and  to  leave 
it  exclusively  to  the  exploitation  of  the  plaintiff.  The 
difficulty  however  is  that  the  defendant  was  first  on  the 
ground,  a  fact  the  plaintiff  was  aware  of  certainly  since 
1936.”  (J.  App.  51)  While  appellant  had  lost  interest 

in  this  area  appellee  was  advertising  and  exploiting  the 
name  Food  Fair  and  creating  a  secondary  meaning  for 
itself.  (J.  App.  51). 

The  foregoing  facts,  found  by  the  trial  court  after  hear¬ 
ing  all  of  the  witnesses  and  studying  all  of  the  exhibits. 
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are  based  upon  substantial  evidence.1  The  trial  court’s 
findings  supported  by  substantial  evidence  cannot  be  dis¬ 
turbed  on  appeal  unless  clearly  and  wholly  unwar¬ 
ranted.  America  vs.  Sheehan- ,  No.  113S5,  decided  Jan. 
15,  1953.  This  is  particularly  true  in  a  case  where 
there  mav  be  conflicting  evidence.  The  credibilitv  of 
such  evidence  is  for  the  trial  court  and  not  the  ap¬ 
pellate  court  and  that  court’s  determination  or  findings  of 
the  ultimate  facts  resolved  from  all  the  evidence,  stand, 
even  though  in  a  given  case  an  appellate  court  might  have 
found  to  the  contrary.  See  Saul  vs.  Saul,  127  F.  2d  164, 
74  App.  D.  C.  287 ;  Roth  vs.  Eismger  Mill  &  Lumber  Co., 
70  F.  2d  294,  63  App.  D.  C.  128;  Snoiv  vs.  Snow,  270  F. 
364,  50  App.  D.  C.  242;  Hotel  Lafayete  vs.  Pickford,  85  F. 
2d  710,  66  App.  D.  C.  211;  Consolidated  Realty  Corp.  vs. 
Dunlop ,  114  F.  2d  16,  72  App.  D.  C.  273;  Douglass  vs. 
Lehman.  66  F.  2d  790,  62  App.  D.  C.  264. 2  The  facts 
being  as  found,  established  law  dictates  the  conclusion 
reached  by  the  trial  court. 

The  underlying  reason  for  denial  of  relief  in  a  case 
such  as  the  present,  where  the  complainant  delays  in 
protecting  his  alleged  rights,  is  based  upon  equitable 
principles.  In  this  respect  the  following  are  pertinent: 
fa)  was  the  use  of  the  name  innocent  or  fraudulent, 

(b)  what  reason  is  offered  for  the  delay  in  bringing  suit, 

(c)  is  there  any  change  of  position  due  to  delay,  (d)  will 

1  to  again  review  the  evidence  would  serve  no  purpose.  Ap¬ 
pellant  does  not  contend — as  appellee  reads  its  brief —  that  there 
was  no  evidence  to  support  the  court’s  findings,  but  rather  that 
the  court  should  have  believed  Charles  Pisner  and  rejected  all  of 
appellee’s  evidence  with  respect  to  adoption  of  the  name.  The 
testimony  of  Siegel  (p.  259  et  seq.)  above,  apart  from  substantial 
corroboration  by  others,  is  sufficient. 

2  “The  findings  of  fact  made  by  the  court  below,  there  being 
competent  evidence  to  support  them,  are  controlling  here.”  Roth 
v.  Eisinger  MU1  &  Lumber  Co.,  supra.  In  the  present  case  not 
only  are  the  findings  fully  substantiated  by  the  evidence,  but,  it  is 
submitted,  these  findings  are  the  only  plausible  ones  which  the 
court  could  have  rendered. 


plaintiff  benefit  by  the  delay,  and  (e)  has  the  plaintiff 
by  its  conduct  misled  defendant.  The  factors  giving  rise 
to  an  estoppel  by  laches  were  summarized  in  Richardson 
vs.  Osborne ,  93  F.  828,  830 : 

“•  *  *  All  the  adjudged  cases  in  regard  to  laches 
proceed  upon  the  inequitable  conduct  of  the  complain¬ 
ant,  and  the  inequity  which  would  result  if  the  stale 
claim  was  permitted  to  be  enforced,  and  the  judgments 
adverse  to  the  claimant  are  founded  upon  the  fact 
that  the  party  to  whom  laches  is  imputed  has  all  the 
time  ‘knowledge  of  his  rights,  and  an  ample  oppor¬ 
tunity  to  establish  them  in  the  proper  forum;  that, 
by  reason  of  his  delay,  the  adverse  party  has  good 
reason  to  believe  that  the  alleged  rights  are  worth¬ 
less  or  have  been  abandoned;  and  that,  because  of 
the  change  in  condition,  or  relations  during  this 
period  of  delay,  it  would  be  an  injustice  to  the  latter 
to  permit  him  to  now  assert  them.’  *  *  •” 

Adoption  of  a  trade  mark  or  name  by  a  defendant  in 
good  faith,  as  was  found  to  be  the  situation  in  the 
present  case,  is  of  utmost  importance.  As  was  said  in 
J.  A.  Dougherty  Sons  vs.  Kasko  Distillers  Product  Corp., 
35  F.  Supp.  561,  564  “Where  the  delay  results  in  a  situa¬ 
tion  inequitable  to  alter,  equity  won’t  enjoin  its  con¬ 
tinuance  if  its  origin  was  innocent.”  Accord:  Saxlehner 
vs.  Eisner  &  Mendelsohn  Co.,  179  U.  S.  19, 39 ;  Grove  Labora¬ 
tories,  Inc.  vs.  Brewer  &  Co.,  103  F.  2d  175  (C.C.A.  1st, 
1939) :  DwinneJ -Wright  Co.  vs.  White  House  Milk  Co.,  44 
F.  Supp.  423,  427,  aff’d  132  F.  2d  822;  Proctor  &  Gamble 
Co.  vs.  J.  L.  Prescott  Co.,  102  F.  2d  773,  780;  Rothman  vs. 
Greyhound  Corp.,  175  F.  2d  893  (C.C.A.  4th,  1949). 

Cases  such  as  Men-endez  vs.  Holt,  128  U.  S.  514,  are 
clearly  distinguishable  from  those  in  which  fraud  in  the 
adoption  of  another’s  name  is  absent.  Saxlehner  vs.  Eis¬ 
ner,  179  U.  S.  19,  and  other  cases  cited  herein.  In  deter¬ 
mining  whether  fraud  is  present  in  a  given  case — and  the' 
court  in  the  present  case  specifically  found  that  it  was 
not — it  has  been  held  that  mere  knowledge  of  the  prior 
use  of  a  tradename  by  another  does  not  in  itself  constitute 
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fraud.  Anheuser  Busch  Inc .  vs.  DuBois  Brewing  Co., 
175  F.  2d  370 ;  Chapin  Sachs  Mfg.  Co.  vs.  Hendler  Cream¬ 
ery  Co.,  254  F.  533  (4th  Cir.).  Appellee  directs  the 
Court’s  attention  to  this  fact  for  the  reason  that  ap¬ 
pellant  apparently  attempts,  in  its  brief,  in  an  effort  to 
establish  fraud  upon  the  part  of  appellee  to  rely  upon 
the  deposition  of  Charles  Pisner  who  testified  therein 
that  the  name  “Food  Fair”  was  adopted  as  a  result  of 
knowledge  obtained  by  him  that  appellant  was  using  the 
name  in  Baltimore.  Pisner’s  deposition,  even  if  accepted, 
which,  of  course,  it  was  not,  would  establish  no  more  than 
the  fact  that  appellee  had  knowledge  of  appellant’s  use. 
The  mere  adoption  of  the  name  even  with  such  knowledge, 
does  not  establish  fraud  nor  does  it  establish  that  it  was 
in  violation  of  any  legal  rights  of  appellant,  winch  cer¬ 
tainly  is  a  necessary*  element.  This  was  the  specific  situa¬ 
tion  present  in  the  CJiapm-Sachs  case  supra. 

Not  only  did  the  lower  court  find  that  appellee’s  adop¬ 
tion  and  use  of  the  name  was  in  good  faith  and  without 
fraud,  but  that  appellant  had  almost  immediate  knowledge 
thereof,  as  is  evidenced  by  their  letter  of  April,  1936. 
Yet,  appellant  stood  idly  by  and  took  no  action  until  1948. 
Its  explanation  offered  for  this  delay  w’as  too  flimsy  for 
the  lower  court  to  accept  (See  J.  App.  184-186).  In  fact, 
that  court  v’as  of  the  distinct  impression  that  appel¬ 
lant,  by  taking  no  action,  had  lost  interest  in  this  area 
until  many  years  had  elapsed  w’hen  it  developed  an  ambi¬ 
tion  to  become  a  national  chain,  wrhich  was  its  reason  for 
desiring  to  enter  the  Washington  Metropolitan  area. 

Appellant  now’  attempts  to  explain  the  delay  by  the 
fact  that  this  country*  was  at  war  and  appellant  did  not 
feel  that  it  would  be  a  patriotic  thing  to  institute  litiga¬ 
tion  to  protect  its  right.  Not  only  is  this  novel  but  cer¬ 
tainly  cannot  excuse  appellant’s  inaction  between  April, 
1936  and  December  7,  1941,  nor  for  the  period  from  the 
close  of  the  war  until  1948,  during  which  time  it  was 
engaged  in  other  litigation  in  other  parts  of  the  country 
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over  the  name.  (J.  App.  186).  As  a  matter  of  fact  when 
this  litigation  was  originally  brought,  as  more  fully  ap¬ 
pears  in  the  footnote  below,  appellant’s  position  appeared 
to  be  that  it  first  learned  of  appellee’s  use  of  the  name 
in  1944  when  the  war  was  practically  over.1 

Excuses  for  delay  which  are  “patently  flimsy”  in  cases 
of  this  kind  will  be  rejected  “in  toto”.  Anheuser-Busch 
Inc.  v.  DuBois  Brewvng  Co.,  175  F.  2d  370.  The  failure 
of  a  complainant  to  come  forward  with  a  plausible  excuse 
for  delay  must  weigh  heavily  in  the  balance  against  him, 


1  In  this  respect  it  is  most  interesting  to  note  an  unexplainable 
discrepancy.  At  the  trial  appellant  admitted  it  had  knowledge  of 
appellee’s  use  since  1936,  which  admission  appellant  was  forced 
to  make  by  reason  of  appellee’s  possession  of  the  letter  sent  to  it 
by  appellant  in  April,  1936.  In  answer  to  appellee’s  interroga¬ 
tories  filed  in  1948,  shortly  after  this  suit  was  brought  (but  before 
appellee  disclosed  the  letter  of  1936),  appellant  was  asked  in 
Interrogatory  19  (J.  App.  14) : 

“19(a)  What  is  the  date  it  first  came  to  the  attention  of  the 
plaintiff  that  the  defendant  was  using  the  name  Food  Fair.” 
To  this  interrogatory  the  following  answer  was  given  under  oath: 

“The  plaintiff  states  that  it  first  came  to  the  attention  of 
the  plaintiff  that  the  defendant  was  using  the  name  Food 
Fair  in  1944.”  (J.  App.  28,  29) 

Again,  in  Interrogatory  27  (J.  App.  16),  the  following  was  asked 
of  the  appellant: 

“27(a)  Has  the  plaintiff  ever  notified  the  defendant  that  it, 
the  defendant,  was  using  the  name  ‘Food  Fair’  in  violation 
of  the  plaintiff’s  right  to  use  said  name? 

“(b)  If  said  notification  was  given,  state  the  date  or  dates 
of  the  notice,  or  notices,  by  whom  the  notice  was  given  and 
the  contents  of  each.” 

To  this  interrogatory,  the  following  answer  was  filed:  (J.  App. 

30) 

“Plaintiff  states  that  defendant  was  first  notified  by  plaintiff 
of  its  unlawful  use  of  plaintiff’s  trademark  Food  Fair  when 
plaintiff  first  learned  of  its  use  at'  a  food  convention  held  in 
Chicago  in  1944.  Oral  notice  that  such  use  was  unlawful  was 
given  at  that  time  to  the  President  of  the  defendant,  Irvin 
Siegel,  by  Meyer  B.  Marcus  and  Arthur  Rosenberg,  Vice- 
Presidents  of  plaintiff.  Subsequently,  notice  of  defendant’s 
unlawful  use  of  the  name  ‘Food  Fair*  was  given  to  defendant 
by  letter  dated  August  28,  1946  *  *  *.” 
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and  the  unreasonableness  of  such  excuse  may  be  decisive. 
Proctor  &  Gamble  Co.  vs.  J.  L.  Prescott  Co.,  102  F.  2d 
773,  781:  2  Xims  Unfair  Competition  and  Trade  Marks, 
(1947),  pg.  1290.  See  also  C.  B.  Fleet  Co.  Inc.  vs.  Mobile 
Drug  Co..  2S5  F.  S13  (5th  Cir.). 

In  addition  to  the  inexcusable  delay  on  the  part  of  ap¬ 
pellant,  is  the  clearly  evident  change  of  position  by 
appellee.  While  appellant  was  standing  idly  by,  appellee, 
through  industry  and  expense,  reflected  in  a  large  increase 
in  sales  and  advertising,  expenditures  on  capital  improve¬ 
ments.  and  the  building  up  of  a  large  and  well  recognized 
supermarket  business,  developed  a  valuable  good-will  in 
the  name  Food  Fair  in  this  area.  These  factors,  which 
appellant  cannot  deny,  estop  appellant  from  pressing  its 
stale  claim.  As  stated  by  Xims,  “growth,  development, 
investments,  the  creation  of  new  rights  and  interests  in 
reliance  on  the  silence  and  inaction  of  the  plaintiff,  are 
the  circumstances  most  commonly  given  as  grounds  for 
laches  *  *  2  Xims,  Unfair  Competition  and  Trade¬ 

marks  (1947),  pg.  1285.  See  Anheuser-Busch  Inc.  vs. 
DuBois  Co.,  supra;  Du'innel -Wright  Co.  vs.  White  House 
Milk  Co..  44  F.  Supp.  423,  affirmed  132  F.  2d  822.  See 
also  Cresu'ill  vs.  Knights  of  Pythias,  225  U.  S.  246; 
Ancient  Egyptian  Order  vs.  Michaux,  279  U.  S.  737. 

Appellant  admits,  through  the  testimony  of  the  witness 
Marcus,  that  the  name  Food  Fair  in  this  area  is  asso¬ 
ciated  with  appellee.  Therefore  to  deprive  appellee  of 
the  right  to  use  the  name  at  this  time  would  not  only  be 
confusing  to  the  public,  but  would  unjustly  enrich  appel¬ 
lant  by  conferring  upon  it  the  good-will  of  appellee  to 
the  complete  perversion  of  the  law  of  trademarks  and  un¬ 
fair  competition.  See,  specifically.  United  Drug  Co.  vs. 
Rectanus  Co.,  248  U.  S.  90. 

As  stated  in  Old  Lexington  Club  Distillery  Co.  vs.  Ken¬ 
tucky  Distilleries  <£  Warehouse  Co.,  234  F.  464,  469,  aff’d 
247  F.  1005: 


“•  *  *  For  one  to  permit  another  to  build  up  a  repu¬ 
tation  for  one’s  goods  under  a  trade-name  for  a  long 
period  of  time,  (15  years)  and  then  to  assert  an  ex¬ 
clusive  right  to  that  name,  and  thereby  acquire  the 
benefit  of  the  reputation  and  trade  which  the  other 
has  built  up,  when  it  lay  in  the  powder  of  the  former 
at  any  time  to  have  arrested  the  use  of  the  trade- 
name  by  the  latter,  seems  to  me  most  inequitable, 
because,  if  the  right  had  been  asserted  before  the 
reputation  was  acquired,  the  infringer  could  have 
adopted  another  name  and  built  his  reputation  on  it 
It  would  also  tend  to  further  deception  upon  the 
public,  one  of  the  results  which  injunctive  relief  in 
trade-mark  cases  seeks  to  prevent.  Of  course,  if  one 
knowingly  and  willfully  adopts  a  name  which  has 
been  used  by  another,  a  different  situation  might  be 
presented.  Such  a  case  would  exhibit  actual  fraud, 
and  such,  I  think,  is  the  distinguishing  feature  be¬ 
tween  cases  such  as  this  and  Menendez  v.  Holt,  supra. 
See  Saxlehner  v.  Eisner  &  Mendelson,  supra,  179 
U.  S.  39,  21  Sup.  Ct.  7,  45  L.  Ed.  60.” 

In  Valvoline  Oil  Co.  vs.  Havillaud  OH  Co.,  211  F.  189, 
a  case  much  cited,  the  court,  at  page  195  makes  the  fol¬ 
lowing  appropriate  comment : 

*  *  it  cannot  be  equitable  for  a  well-informed 
merchant  with  knowledge  of  a  claimed  invasion  of 
right,  to  wait  to  see  how  successful  his  competitor 
will  be  and  then  destroy  with  the  aid  of  a  court  de¬ 
cree,  much  that  the  competitor  has  striven  for  and 
accomplished — especially  in  a  case  where  the  most 
that  can  be  said  is  that  the  trade-mark  infringement 
is  a  genuinely  debatable  question.” 

In  J.  A.  Dougherty  Sous  <&  Kasko  Distillers  Products 
Corp.,  35  F.  Supp.  561,  plaintiff  adopted  the  mark  “Coun¬ 
try  Gentleman”  for  whiskey  in  1932.  Sales  for  medicinal 
purposes  only  were  made  in  Pennsylvania  up  until  De¬ 
cember,  1933,  when  the  Eighteenth  Amendment  was  re¬ 
pealed.  Thereafter  plaintiff  made  practically  no  sales  in 
Pennsylvania,  but  continued  doing  business  in  the  adjacent 
states.  In  1934  defendant  adopted  the  name  “Country 
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Gentleman”  in  good  faith  and  without  knowledge  of  its 
prior  use  and  commenced  the  sale  of  whiskey  under  that 
name  in  Pennsylvania.  Substantial  amounts  were  spent 
for  advertising,  promotion,  etc.  and  defendant’s  sales 
volume  in  Pennsylvania  grew  steadily.  Plaintiff  knew  of 
defendant’s  use  of  the  name  in  about  1937  but  made  no 
objection  until  1939.  The  court  held  that  in  view  of  de¬ 
fendant’s  innocent  appropriation  and  the  fact  that  it  had 
“built  up  a  large  and  valuable  business,”  it  would  be  in¬ 
equitable  to  grant  an  injunction.  The  rule  of  the  fore¬ 
going  cases  finds  expression  in  the  “Restatement  of  the 
Law  of  Torts”  para.  751. 

Not  only  are  the  equities  in  the  present  case  all  in  favor 
of  appellee,  but  it  is  well  to  point  out  that  appellant  for 
a  long  period  of  time  was  not  in  actual  competition  with 
appellee.  In  such  case,  even  where  the  question  is  close, 
which  it  is  not  here,  a  court  will  more  readily  find  an 
estoppel  than  where  there  is  actual  competition.  This  was 
stated  with  customary  clarity  by  Judge  Learned  Hand  in 
Dwirmell-W right  Co.  v.  White  House  Milk  Co.,  132  F. 
2nd  822,  S25 : 

“If  however  the  question  comes  up,  not  when  the  new¬ 
comer  is  actually  competing  in  the  owner’s  market, 
hut  when  as  here,  he  is  selling  goods  which  the  owner 
has  never  sold  .  .  .  the  determining  considerations  are 
different.”  (Italics  supplied) 

In  such  a  case,  the  court  said: 

“The  owner’s  only  interest  in  preventing  such  a  use 
of  his  mark  is  because  he  may  wish  to  preempt  the 
market  for  later  exploitation,  or  not  to  expose  his 
reputation  to  the  hazard  of  the  newcomer’s  business 
practices,  or  both.  As  we  said  in  Emerson  Electric 
Manufacturing  Corp.  v.  Emerson  Radio  Phonograph 
Corporation,  supra,  these  interests  yield  much  more 
readily  to  any  conflicting  interests  of  the  newcomer 
than  when  he  invades  an  existing  market.  See  Judge 
Wyzanski’s  scholarly  discussion  of  the  whole  subject 
in  National  Fruit  Products  Co.,  Inc.  v.  Dwinell- Wright 
Co.,  supra,  47  F.  Supp.  499.  The  right  to  preempt 
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is  a  very  slender  threat  indeed;  protection  to  reputa¬ 
tion  is  more  substantial,  it  is  true,  though  even  that 
may  perhaps  to  some  degree  be  measured  by  what 
the  newcomer’s  practices  have  been  and  are  likely  to 
be.  On  the  other  hand,  the  newcomer  always  stands 
in  a  much  less  vulnerable  position,  because,  while  it 
is  prima  facie  indefensible  ever  deliberately  to  copy 
another’s  mark  even  in  a  non-competing  market,  it  is 
nothing  like  so  reprehensible  as  to  cheat  him  out  of 
his  customers  by  pretending  that  one  is  selling  his 
goods.  Here,  as  often,  equity  does  not  seek  for  gen¬ 
eral  principles,  but  weighs  the  opposed  interests  in 
the  scales  of  conscience  and  fair  dealing.  What  would 
be  no  excuse  for  invading  another's  territory  may  well 
serve  in  the  struggle  for  a  hinterland  or  sphere  of 
influence :  from  such  an  occupation  it  would  be  utterl/y 
unfair  to  oust  one  who  has  actually  entered  in  reli¬ 
ance  upon  the  other's  consent .  The  owner's  rights  in 
such  appendant  markets  are  easily  lost;  they  must  be 
asserted  early ,  less  they  be  made  the  means  of  reap¬ 
ing  a  harvest  which  others  have  sown''  (Italics  sup¬ 
plied) 

See  also  Thomas  J.  Carroll  &  Son  v.  Mcllvaine  &  Baldwin, 
183  F.  22  (C.C.A.  2). 

In  addition  to  the  fact  that  appellee’s  adoption  of  the 
name  was  innocent,  appellant’s  delay  inexcusable,  and  ap¬ 
pellee’s  expansion,  large  and  substantial,  appellant,  by  its 
affirmative  acts,  evidencing  an  acquiescence  and  recogni¬ 
tion  of  appellee’s  prior  right  to  the  use  of  the  name  in 
this  area,  has  completely  foreclosed  itself  from  even  a 
colorable  claim  to  relief. 

After  learning  in  193(1  of  appellee’s  use  of  the  name, 
instead  of  asserting  its  right,  appellant  attempted  to  buy 
out  the  appellee.  The  lower  court  found  this  to  be  an  ad¬ 
mission  of  appellee’s  right  to  the  name  in  this  area.  And 
properly  so.  For  men  do  not  buy  what  already  rightfully 
belongs  to  them.  Such  action  by  appellant  necessarily 
confirmed  appellee’s  belief  in  its  own  prior  right  and 
affirmatively  removed  from  appellee’s  mind  any  reason 
to  believe  that  appellant  was  asserting  a  claim  to  the 
name  in  appellee’s  geographic  market. 
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Still  further  recognition  of  appellee’s  prior  right  in  the 
Washington  market  area  is  found  in  the  fact  that  when 
appellant  finally  determined  to  invade  that  area,  it  did  so 
under  a  new  and  different  name — “Food  Lane.”  Such  ac¬ 
tion  is  absolutely  inconsistent  with  any  bona  fide  claim 
of  legal  right,  and  had  the  effect  of  leaving  undisturbed 
the  appellee’s  already  confirmed  belief  that  appellant  did 
not  question  its  right  to  use  the  name  Food  Fair.  On 
the  basis  of  such  conduct  by  appellant,  it  was  natural  and 
proper  that  appellee  would  continue  building  its  business 
using  the  name  Food  Fair  in  the  confidence  that  it  had  a 
prior  rightful  use  which  could  not  be  successfully  chal¬ 
lenged  and  that  appellant  would  not  even  attempt  to 
challenge  such  use. 

If  equitable  defenses  are  not  available  under  the  cir¬ 
cumstances  of  the  present  case  where  the  defendant 
adopted  the  mark  in  good  faith,  expanded  its  business, 
etc.,  then  such  defenses  would  not  be  available  in  any 
case  of  unfair  competition.  A  stronger  case  than  that 
presented  by  the  record  here  cannot  be  found.  As  Judge 
McGuire  said,  after  hearing  all  the  evidence,  appellant  by 
reason  of  ambition  is  seeking  to  force  appellee  out  of 
competition  in  the  Washington  area  and  to  leave  that 
area  to  the  exploitation  of  appellant  alone.  (J.  App.  51). 
Courts  of  equity  will  not  stand  aside  and  allow  another’s 
business  and  good  will  to  be  so  destroyed. 

POINT  IV 

The  Trial  Court’s  Opinion  and  Judgment  Adequately 
Provide  Findings  of  Fact  and  Conclusions  of  Law 
in  Accordance  With  Rule  52(a)  Federal  Rules  of 
Civil  Procedure. 

Appellant,  relying  upon  Rule  52(a)1  of  the  Federal 
Rules  of  Civil  Procedure,  contends  that  the  trial  court 

1  “Rule  52.  Findings  by  the  Court. 

(a)  Effect.  In  all  actions  tried  upon  the  facts  without  a  jury  or 
with  an  advisory  jury,  the  court  shall  find  the  facts  specially  and 
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did  not  comply  with  the  rule  in  failing  to  make  specific 
findings  of  fact  and  conclusions  of  law  with  respect  to 
appellee’s  counterclaim  and  certain  defenses  made  to  ap¬ 
pellant’s  complaint. 

The  issues  involved  in  the  present  case  are  relatively 
simple.  They  are  first,  whether  appellant  has  acquired  a 
superior  right  as  against  appellee  to  the  use  of  the  name 
Food  Fair  in  the  District  of  Columbia  and  surrounding 
territory.  Second,  whether,  if  appellant  ever  having  had 
such  right,  its  claim  to  an  injunction  is  barred  by  equit¬ 
able  defenses,  and  third,  whether  appellee  has  acquired 
any  right  to  the  use  of  the  name  in  the  District  of  Co¬ 
lumbia  and  surrounding  territory,  to  the  exclusion  of 
appellant. 

An  examination  of  the  trial  court’s  opinion,  which  that 
court  stated  could  serve  as  findings  of  fact  and  conclusions 
of  law,  will  disclose  that  such  opinion  fully  complies  with 
the  requirements  of  Rule  52(a)  with  respect  to  both  the 
complaint  and  the  counterclaim. 

In  that  opinion  (J.  App.  47-53),  which  followed  a  rela¬ 
tively  long  trial,  the  disposition  of  the  issues  presented 
are  unequivocal  to  the  following  effect:  Appellant  was 
the  first  to  use  the  name  Food  Fair  in  Baltimore,  Mary¬ 
land.  Appellee  was  the  first  to  use  the  name  in  the  Dis¬ 
trict.  The  commencement  of  the  use  of  the  name  by  the 
respective  parties  in  their  respective  areas  was  at  about 
the  same  time.  Each  of  the  parties  exploited  and  adver- 

state  separately  its  conclusions  of  law  thereon  and  direct  the 
entry  of  the  appropriate  judgment;  and  in  granting  or  refusing 
interlocutory  injunctions  the  court  shall  similarly  set  forth  the 
findings  of  fact  and  conclusions  of  law  which  constitute  the 
grounds  of  its  action.  Requests  for  findings  are  not  necessary  for 
purposes  of  review.  Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to  the  opportu¬ 
nity  of  the  trial  court  to  judge  of  the  credibility  of  the  witnesses. 
The  findings  of  a  master,  to  the  extent  that  the  court  adopts  them, 
shall  be  considered  as  the  findings  of  the  court.  If  an  opinion  or 
memorandum  of  decision  is  filed,  it  will  be  sufficient  if  the  findings 
of  fact  and  conclusions  of  law  appear  therein.” 
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tised  the  name  in  their  respective  area,  expending  sub¬ 
stantial  sums  for  newspaper  advertising;  that  upon  all 
the  evidence,  appellant  acquired  a  right  in  the  use  of  the 
name  Food  Fair  in  the  area  in  which  it  operated,  namely 
Baltimore,  but  that  “no  such  right  pertains  to  it  in  the 
District  of  Columbia  nor  in  its  immediate  vicinity.”  The 
District  of  Columbia  and  its  immediate  vicinity  was  pre¬ 
empted  by  appellee  with  respect  to  the  use  of  the  name 
Food  Fair;  and  in  the  adoption  and  use  of  that  name  by 
appellee,  there  was  no  usurpation,  “intentional  or  other¬ 
wise  of  the  name”  by  appellee.  In  this  respect  the  court 
specifically  refused  to  accept  as  true  the  testimony  of 
Charles  Pisner  that  appellee  had  appropriated  the  name 
from  appellant.  The  court  stated  as  a  specific  conclusion, 
based  upon  the  record,  that  when  appellant  opened  its 
Virginia  store  in  1946  and  its  Prince  Georges  County, 
Maryland  store  in  1947,  both  under  the  name  Food  Lane, 
despite  the  company’s  policy  to  call  all  new  stores  Food 
Fair,  it  was  an  admission  on  appellant’s  part  that  the  use 
of  the  name  Food  Fair  in  this  area  (which  necessarily 
included  Virginia  and  Maryland)  had  been  pre-empted  by 
appellee.  Throughout  the  opinion  the  trial  court  speaks 
of  “the  Washington  area,”  “the  District  of  Columbia  trad¬ 
ing  area”  and  “District  of  Columbia  and  its  immediate 
vicinity,”  indicating  clearly  the  court’s  intention  to  con¬ 
sider  that  entire  area  as  one  unit.  The  court’s  opinion 
also  notes  that  appellee  was  already  on  the  ground  “in 
that  area”  and  that  plaintiff  had  not  yet  made  its  ap¬ 
pearance.  The  court  specifically  stated  that  appellant 
“acquired  no  legal  right  with  respect  to  the  name  in  this 
area,”  and  even  assuming  that  such  right  “in  this  area” 
might  have  been  established  in  appellant,  it  would  be 
barred  under  the  present  circumstances  from  asserting  it 
by  virtue  of  acquiesence  and  laches.  (J.  App.  53). 

In  the  Judgment  entered  by  the  trial  court,  the  court 
dismissed  the  complaint  and  decreed,  in  accordance  with 
the  counterclaim,  the  appellee  “to  have  established  a  sec¬ 
ondary  meaning  associated  with  it  of  the  name  ‘Food  Fair’ 
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and  entitled  to  the  sole  and  exclusive  use  of  that  name  as 
between  the  parties  to  this  action  in  the  Washington,  D.  C. 
Metropolitan  area  as  hereinafter  more  specifically  de¬ 
fined/’  The  court  thereupon  specifically  defined  the  area 
intended  to  be  covered  by  its  decree  (J.  App.  54). 

But  if  what  the  court  stated  in  its  opinion,  as  well  as 
in  its  judgment,  is  not  deemed  sufficient  to  indicate  to 
this  Court  its  disposition  of  the  issues  involved,  in  ac¬ 
cordance  with  the  cases  hereinafter  discussed,  then  a 
careful  reading  of  the  record  itself  sheds  additional  light 
in  clarification  of  the  court’s  intended  disposition  of  ap¬ 
pellee’s  counterclaim.  One  reference  to  the  record  will 
suffice.  As  indicated  earlier  in  this  brief,  the  court  in  the 
middle  of  the  trial  stated:  “If  I  should  conclude  that  the 
plaintiff  is  in  the  right  as  far  as  this  controversy  is  con¬ 
cerned,  well,  then,  necessarily  by  implication  I  must  con¬ 
clude  that  there  is  a  secondary  meaning  established  in 
the  name  •  •  *  On  the  other  hand,  if  I  should  find  for 
the  defendant,  of  course  the  same  reasoning  applies  in 
reverse.”  (J.  App.  239)  A  clearer  statement,  giving 
meaning  to  the  court’s  ultimate  action  in  granting  ap¬ 
pellee’s  counterclaim,  cannot  be  framed.  Certainly  in 
light  of  this  statement  of  the  trial  court  it  cannot  now  be 
urged  that  either  appellant  or  this  Court  has  been  denied 
a  specific  expression  by  the  trial  court  of  what  it  intended,  . 
in  accordance  with  the  requirements  of  Rule  52(a)  Fed¬ 
eral  Rules  of  Civil  Procedure. 

Appellant  concedes,  as  it  must  in  accordance  with  Rule 
52(a),  that  an  opinion  or  memorandum  of  decision  will 
be  sufficient  if  the  findings  of  fact  and  conclusions  of  law 
appear  therein.  It  is  'well-settled  that  there  is  no  re¬ 
quirement,  or  even  a  need,  for  over-elaboration  of  de¬ 
tails  or  of  particularization  of  facts,  the  only  requirement 
being  a  brief  and  pertinent  finding  and  conclusion  of  con¬ 
tested  issues.  This  may  be  included  in  the  court’s  opinion. 
U.  S.  v.  Crescent  Amusement  Co.,  323  U.  S.  173;  Matton 
OH  Transfer  Cory.  v.  The  Dynamic,  123  F.  2d  999;  U.  S. 
vs.  Forness,  125  F.  2d  928. 
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It  is  immaterial  even  that  some  of  the  findings  of  fact 
appear  in  or  as  conclusions  of  law,  for  their  true  nature 
is  not  determined  by  their  labels  but  by  what  they  say. 
Shapiro  v.  Rubens,  166  F.  2d  659  (5th  Cir). 

The  purpose  of  Rule  52(a)  is  to  provide  an  appellate 
court  with  a  clear  understanding  of  the  bases  of  the  deci¬ 
sion  of  the  trial  court  in  case  of  an  appeal.  Tulsa  City 
Lines  Inc.  v.  Mains,  107  F.  2d  377  (10th  Cir.)  It  is  to 
afford  an  “intelligent  and  orderly  presentation  and  proper 
disposition  of  an  appeal”.  Mazo  v.  Lakeland  Highlands 
Canning  Co.,  309  U.S.  310:  Huncitz  v.  Hurwitz,  7S  App. 
D.  C.  66,  136  F.  2d  796. 

The  purpose  of  the  rule  being  as  stated,  this  Court  and 
other  federal  circuit  courts  of  appeals  have  repeatedly 
held  that  where  the  appellate  court  is  afforded  “a  clear 
understanding  of  the  basis  of  the  decision  below”  the 
judgment  may  stand  although  the  rule  is  technically  or 
formally  violated.  Goodacre  v.  Panagopoulos,  110  F.  2d 
716,  72  App.  D.  C.  25;  Huncitz  v.  Hurwitz,  supra;  Shell- 
man  v.  Shell  man,  95  F.  2d  108,  68  App.  D.C.  197;  Societe 
Suisse  Pour  Valeurs  de  Metaux  vs.  Cummings,  99  F.  2d 
387,  69  App.  D.C.  154;  Brown  v.  Metropolitan  Life  Ins. 
Co.,  100  F.  2d  98,  69  App.  D.  C.  233. 

In  accordance  with  the  foregoing  cases  this  Court  will 
not  look  to  a  strict  application  of  Rule  52(a)  but,  on  the 
contrary,  will  w-aive  the  requirements  of  the  rule  and  will 
decide  the  case  even  though  proper  findings  are  absent  if 
there  is  a  clear  understanding  of  the  lower  court’s  deci¬ 
sion.  The  court  will  not  reverse  or  remand  on  the  mere 
formal  failure  to  comply  with  the  rule.  The  appellate 
court  is  free  to  draw*  the  ultimate  inferences  and  conclu¬ 
sions  winch  the  evidentiary  findings  reasonably  induce. 
Goodacre  v.  Panagopoulos,  supra.  See  also  Connolly  v. 
Gishwiller,  162  F.  2d  428  (7th  Cir.) ;  Bach  v.  Friden  Calcu¬ 
lating  Machine  Co.,  155  F.  2d  361  (6th  Cir.);  Benrose 
Falerico  Corp.  v.  Rosenstein,  183  F.  2d  355  (7th  Cir.).  In 
the  case  last  cited  the  court  said : 
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“Though  the  court  made  no  specific  finding  as  to 
likelihood  of  confusion  as  to  source  of  origin,  it 
found  plaintiff  had  failed  to  prove  any  averment  of 
its  “complaint  entitling  it  to  any  relief’  *  *  *.  It 
follows  from  this  finding  that  the  court  has  found  that 
plaintiff  failed  to  prove  the  averments  quoted,  i.e., 
that  confusion  as  to  source  of  origin  was  likely  to 
occur.  This  is  also  an  effectual  finding  that  plaintiff 
had  failed  to  prove  the  charge  of  unfair  competi¬ 
tion.” 

Moreover  it  has  been  held  in  harmony  with  the  spirit  of 
Rule  52(a)  that  not  only  may  an  opinion  of  the  trial  court 
satisfy  the  rule  but  findings  contained  in  the  lower  court’s 
judgment  or  decree,  as  well  as  the  trial  record  itself, 
may  be  relied  upon  by  the  appellate  court  in  determining 
the  basis  of  the  court’s  decision.  Thus  in  Huszar  v.  Cm- 
cirmati  Chemical  Works,  Inc.,  172  F.  2d  6  (6th  Cir.)  the 
court,  in  affirming  a  judgment,  stated  as  follows: 

“We  were,  at  the  outset,  somewhat  concerned  about 
the  failure  of  the  district  judge  to  make  separate  and 
detailed  findings  of  fact.  ...  An  examination  of  the 
decree,  however,  discloses  findings  of  ultimate  facts 
which,  upon  careful  consideration  of  the  record,  ob¬ 
viously  adjudicate  the  controlling  issues.  .  .  .  We 
think,  in  view  of  Rule  52  of  the  Federal  Rules  of 
Civil  Procedure,  28  U.S.C.A.,  that  we  are  justified  in 
considering  the  appeal  without  remanding  the  case  for 
more  specific  findings  and  so  to  save  delay  in  adjudi¬ 
cation.  U.  S.  v.  Esnault-Pelterie,  303  U.S.  26,  58  S. 
Ct.  412,  82  L.  Ed.  625 _ ” 

See  also  Knapp  v.  Imperial  OH  and  Gas  Products  Co., 
130  F.  2d  1  (4th  Cir.). 

An  examination  of  the  opinion  of  the  trial  court  in  the 
present  case,  appellee  respectfully  submits,  adequately 
complies  with  the  requirements  of  Rule  52(a),  for  it 
clearly  sets  forth  enough  to  enable  this  Court  to  determine 
the  issues  which  the  case  presents.  Moreover,  in  Food 
Fair  Stores  Inc.  v.  Square  Beal  Market  Co.  Inc.,  88  U.S. 
App.  D.  C.  176,  187  F.  2d  219,  the  issues  involved  in  the 
present  litigation  were  set  forth  by  this  Court  in  its 
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opinion.  It  is  there  specifically  pointed  out  that  appellee 
was  demanding  relief  under  its  counterclaim.  It  is  diffi¬ 
cult  to  follow  appellant’s  reasoning,  now  advanced,  that 
the  trial  court  did  not  in  fact  and  did  not  intend  to  dis¬ 
pose  of  one  of  the  major  issues  of  the  case.  If  there  is 
any  doubt  about  this  from  the  trial  court’s  opinion,  that 
doubt  certainly  was  resolved  by  the  court’s  judgment. 
For  appellant  to  seriously  advance  it’s  present  argument 
is  to  strongly  indicate  the  straws  for  which  appellant  is 
grasping  in  order  to  overcome  its  loss  on  the  merits. 
Under  all  the  circumstances,  appellant’s  contention  can¬ 
not  prevail.  If  the  opinion  itself  is  not  deemed  adequate 
then,  certainly,  when  considered  with  the  judgment  of  the 
court,1  specifically  setting  forth  its  disposition  of  the 
counterclaim,  together  with  the  record,  it  comprehensively 
embodies  findings  and  conclusions  of  all  pertinent  issues 
upon  which  this  Court  can  properly  act.  To  remand  this 
case  for  failure  to  comply  with  Rule  52(a)  would  be  to 
destroy  all  prior  decisions  of  this  Court  establishing  the 
practical  rule  that  where  a  proper  disposition  of  an  ap¬ 
peal  can  be  made,  thereby  saving  delay  in  ultimate  adju¬ 
dication  of  civil  actions,  that  course  should  be  followed  as 
against  the  formal  requirements  of  Rule  52(a).  The  au¬ 
thorities  relied  upon  by  appellant  do  not  dictate,  or  even 
suggest,  a  different  result.  As  a  matter  of  fact,  they  are 
not  in  point. 

POINT  V 

The  Geographical  Scope  of  the  Trial  Court’s  Judgment 

Was  Proper. 

Appellant  complains  on  this  appeal  of  the  lower  court’s 
action  in  including  within  the  scope  of  the  injunction 
granted,  Charles  County,  Maryland,  and  certain  specified 
counties  of  Virginia,  as  well  as  the  City  of  Alexandria, 
Virginia.  The  basis  for  its  claim  of  error  is  that  appellee 
did  not  include  in  its  counterclaim  a  prayer  specifically 
covering  these  counties,  or  Alexandria,  and  no  proof  was 
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offered  as  to  the  use  of  the  name  in  these  areas.  There  is 
no  merit  to  appellant’s  position. 

Appellee’s  counterclaim  alleges  that  appellee  has  con¬ 
tinuously  used  the  name  Food  Fair  since  1935  and  “has 
spent  considerable  sums  in  advertising  and  developing 
this  tradename,  and  the  good-will  attaching  to  this  name, 
in  the  District  of  Columbia  and  the  area  in  Maryland 
adjacent  to  the  District  and  for  several  years  that  name 
has  become  known  and  associated  exclusively  with  the  de¬ 
fendant  in  the  District  of  Columbia  and  surrounding  area.” 
It  alleges  further  that  after  appellee  commenced  using 
the  name  appellant  opened  a  store  under  the  name  “Food 
Lane”  in  Prince  Georges  County,  Maryland,  “which  is 
immediately  adjacent  to  the  District  of  Columbia  and  is 
a  part  of  the  Washington  retail  grocery  marketing  area.” 
(J.  App.  6,  7)  The  counterclaim  contained  a  general 
prayer  “for  such  other  and  further  relief  as  to  this  court 
may  seem  meet  and  proper”  (J.  App.  10). 

At  the  very  outset  of  the  trial  the  court  in  attempting  to 
define  the  term  Washington  Metropolitan  area  noted  that 
appellee  in  its  “pretrial  order  claims  that  the  Metropolitan 
area  of  Washington  includes  surrounding  counties  in 
Maryland  and  Virginia,”  to  which  appellant’s  counsel 
answered  “I  think  that  this  is  correct.”  (J.  App.  56). 1 

Again,  appellant,  in  answer  to  appellee’s  Interrogatory 
No.  11  (J.  App.  27)  in  defining  the  “Washington  marketing 
area,”  as  appellant  intended  its  use  in  its  complaint, 
states  that  area  to  be  a  radius  of  at  least  25  miles  of 
Washington.  Necessarily,  as  this  Court  judicially  knows, 
areas  of  Virginia  and  Maryland  must  be  included  in  that 
radius. 

At  the  outset  of  the  trial  counsel  for  appellant  agreed 

1  This  specific  matter  has  been  discussed  earlier  in  this  brief 
under  Point  I.  Appellee  now  refers  to  it  again  to  establish  that 
it  at  all  times,  as  indicated  in  the  pretrial  order  and  at  the  com¬ 
mencement  of  the  trial,  maintained  that  the  issue  involved  covered 
the  right  to  the  use  of  the  name  in  the  entire  Metropolitan  area 
and  not  to  a  limited  part  thereof. 
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with  the  trial  court  that  a  definition  of  Metropolitan  area 
could  be  stipulated  by  using  some  authoritative  publication 
defining  the  Metropolitan  area,  provided  the  trading  area 
would  not  be  “restricted”  to  the  Metropolitan  area.  (J. 
App.  55,  56)  Introduced  into  evidence  as  the  authoritative 
publication  for  this  purpose  were  reports  of  the  Audit 
Bureau  of  Circulation  covering  the  Washington  news¬ 
papers  (Def.  Exhibit  S).  These  reports  establish  that  the 
Washington  newspapers  of  general  circulation  circulate  in 
the  areas  of  Maryland  and  Virginia  covered  by  the  in¬ 
junction.  Likewise  Audit  Bureau  of  Circulation  reports 
covering  Baltimore  newspapers,  introduced  as  part  of  De¬ 
fendant’s  Exhibit  S,  establish  that  these  specific  areas  are 
outside  of  the  trading  zones  of  those  newspapers. 

The  evidence  is  uncontradicted  that  the  major  expendi¬ 
ture  of  both  appellant  and  appellee  in  the  promotion  of 
their  sales  and  good-will  is  by  newspaper  advertising.  As 
heretofore  discussed,  appellant  does  not  advertise  in  the 
Washington  newspapers,  except  under  the  name  Food 
Lane.  Its  only  newspaper  advertising  under  the  name 
Food  Fair  is  in  papers  of  general  circulation  of  Baltimore 
City.  Appellee  on  the  other  hand  advertises  the  name 
Food  Fair  extensively  in  the  Washington  newspapers, 
having  expended  in  1951,  for  example,  the  sum  of  $77,- 
809.40.1 

Contrary  to  appellant’s  statement  the  record  establishes, 
and  appellant  admitted  in  the  trial  court,  that  since  1945 
appellee  operated  a  number  of  stores  in  Virginia  (Plain¬ 
tiff’s  Ex.  31,  J.  App.  386,  395).  Moreover,  it  is  not  only 
proper  to  assume,  as  no  doubt  the  lower  court  did  in 
defining  the  Washington  Metropolitan  area,  but  the  con¬ 
clusion  almost  necessarily  follows,  that  the  name  Food 
Fair  will  be  associated  with  appellee  in  those  areas- 
reached  by  the  Washington  newspapers.  Likewise  the 
most  natural  field  of  expansion  for  appellee  is  in  those 

1  Appellee  also  advertises  on  radio  and  television  in  Washington, 
which  of  course  reaches  the  surrounding  counties. 
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areas  served  by  the  Washington  newspapers.  The  rea¬ 
sons  for  this  are  obvious  and  require  no  discussion.  To 
deny  to  appellee  protection  to  the  full  extent  in  the  geo¬ 
graphical  areas  served  by  their  principal  form  of  adver¬ 
tising  and  allow  appellant  to  enter  those  areas,  where 
appellant  has  not  traded  before,  would  create  in  such 
areas  the  very  confusion  which  Meyer  Marcus  concedes 
would  cause  the  consumer  not  to  know  which  company 
he  was  trading  with.  (J.  App.  208).  Under  these  circum¬ 
stances  an  injunction  to  protect  appellant  is  proper.  Sweet 
Sixteen  Co.  v.  Sweet  “16”  Shop,  15  F.  2d  920  (8th  Cir.). 

The  fact  that  appellant  in  requesting  injunctive  relief 
did  not  specifically  include  a  prayer  in  its  counterclaim 
designating  the  specific  areas  included  in  the  court’s 
judgment  does  not  render  the  judgment  invalid  or  deprive 
it  of  its  full  effect.  Nothing  is  better  settled  in  the  law  of 
equity  jurisprudence  than  the  rule  that  equity  will  grant 
full  and  complete  relief.  This  equity  rule  has  been 
adopted,  and  even  extended  to  cases  at  law,  by  Rule 
54(c)  of  the  Federal  Rules  of  Civil  Procedure,  which  pro¬ 
vides  that,  except  in  a  case  of  judgment  by  default, 
“every  final  judgment  shall  grant  the  relief  to  which  the 
party  in  whose  favor  it  is  rendered  is  entitled,  even  if  the 
party  has  not  demanded  such  relief  in  his  pleadings.” 
This  Court  gave  effect  to  the  rule  in  Reiser  v.  Walsh, 
118  F.  2d  13,  78  App.  D.C.  167;  Michael  Del  Vaso  vs. 
Carozza,  136  F.  2d  280,  78  U.S.  App.  D.C.  56;  and  Cooper 
v.  Goldsmith,  135  F.  2d  949,  77  App.  D.C.  392. 

See,  Chapman  v.  Sheridan — Wyoming  Coal  Co.,  338 
U.S.  621  in  which  the  court  said:  “But  the  action  is  one 
in  equity  and  equity  will  administer  such  relief  as  the 
exergencies  of  the  case  demand  at  the  close  of  the  trial.” 1 
In  Matarese  v.  Mo  or  e-McCormack  Lines,  158  F.  2d  631 
(2nd  Ct.)  the  court  said  as  follows: 

1  Other  cases  applying  the  rule  are  Young  v.  Higbee  Co.,  324 
U.S.  204;  SEC  v.  U.  S.  Realty  &  Improvement  Co.,  310  U.S.  434; 
Alexander  v.  Hillman,  296  U.S.  222;  Porter  v.  Warner  Holding 
Co.,  328  U.S.  395. 
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“The  main  legal  issue  of  the  appeal  turns,  therefore, 
upon  the  validity  of  plaintiffs  claim  of  unjust  enrich¬ 
ment  under  the  circumstances  of  this  case.  Defend¬ 
ants  object  to  the  amendment  of  the  complaint  from 
the  theory  of  the  contract,  but  an  amendment  of  even 
more  extensive  character  would  have  been  permissible 
under  FRCP  15(b)  .  .  .  had  it  been  necessary  to  have 
presented  the  real  issue  actually  litigated  between  the 
parties.  In  fact,  however,  this  appears  to  have  been 
merely  an  amendment  to  change  the  prayers  for  relief 
and  was  quite  unnecessary,  since  the  demand  for 
judgment  does  not  limit  the  form  or  amount  of  the 
relief  except  in  case  of  a  judgment  by  default. 
FRCP,  Rule  54(c).  .  .  .”  (Italics  supplied) 

Moreover,  it  is  an  equally  well-settled  rule  that  appellate 
courts,  to  prevent  a  reversal  of  a  judgment,  may  regard 
the  pleadings  as  having  been  amended  to  conform  to  the 
proof.  See  S orton  v.  Larney,  266  U.  S.  511;  McAllister 
v.  Sloan ,  81  F.  2d  707  (C.C.A.  Sth) ;  U.  S.  v.  Winkle  Terra 
Cotta ,  110  F.  2d  919  (C.C.A.  8);  A.  Colot  Co.  v.  Kahner 
&  Co.,  140  F.  836  (C.C.A.  9) ;  Hertz  Drivuself  Stations  v. 
Ritter,  91  F.  2d  539  (C.C.A.  9).  This  Court  held  to  the 
same  effect  in  United  States  v.  Shapiro,  Inc.,  No.  11303, 
decided  February  19,  1953. 

Clearly,  therefore,  under  well-established  rules  of  fed¬ 
eral  procedure,  the  judgment  of  the  lower  court  in  the 
present  case,  being  based  upon  substantial  evidence  lead¬ 
ing  to  the  conclusion  that  appellee  is  entitled  to  protection 
in  the  use  of  the  name  in  the  geographical  areas  set  forth 
in  the  judgment,  should  be  affirmed. 

Appellant  in  Note  11  of  its  brief  (p.  35)  states  that  it 
had  no  opportunity  to  object  to  the  form  of  the  judgment. 
In  answer  to  this  appellee  directs  this  Court’s  attention  to 
Rule  52(b)  of  the  Federal  Rules  of  Civil  Procedure  which 
provides  that  any  party  to  an  action  within  10  days  after 
entry  of  judgment  may  move  the  trial  court  to  amend  its 
findings  or  to  make  additional  findings  and  upon  such  mo¬ 
tion  the  trial  court  “may  amend  the  judgment  according¬ 
ly.”  Appellant  did  not  avail  itself  of  this  right. 
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Appellant  under  Point  V  of  its  brief  further  claims 
that  the  judgment  is  likewise  erroneous  in  not  excluding 
from  its  terms  a  registered  trademark  “Food  Fair”  for 
butter  and  eggs.  The  answer  to  this  contention  may  be 
found  in  United  Drug  Co.  v.  Theodore  Rectanus  Co.,  248 
U.S.  90.  The  Supreme  Court  in  that  case  stated  as 
follows: 

“The  asserted  doctrine  is  based  upon  the  fundamental 
error  of  supposing  that  a  trade  mark  right  is  a  right 
in  gross  or  at  large,  like  a  statutory  copyright  or  a 
patent  for  an  invention,  to  which,  in  truth,  it  has 
little  or  no  analog}’.  .  .  .  There  is  no  such  thing  as 
property  in  a  trade-mark  except  as  a  right  appurten¬ 
ant  to  an  established  business  or  trade  in  connection 
with  which  the  mark  is  employed.  The  law  of  trade¬ 
marks  is  but  a  part  of  the  broader  law  of  unfair 
competition ;  the  right  to  a  particular  mark  grows  out 
of  its  use,  not  its  mere  adoption;  its  function  is 
simply  to  designate  the  goods  as  the  product  of  a 
particular  trader  and  to  protect  his  good  will  against 
the  sale  of  another’s  product  as  his;  and  it  is  not  the 
subject  of  property  except  in  connection  with  an 
existing  business.  .  .  .  The  owner  of  a  trade  mark  may 
not,  like  the  proprietor  of  a  patented  invention,  make 
a  negative  and  merely  prohibitive  use  of  it  as  a 
monopoly.  ...  It  results  that  the  adoption  of  a  trade 
mark  does  not,  at  least  in  the  absence  of  some  valid 
legislation  enacted  for  the  purpose,  project  the  right 
of  protection  in  advance  of  the  extension  of  the  trade, 
or  operate  as  a  claim  of  territorial  rights  over  areas 
in  to  which  it  thereafter  may  be  deemed  desirable  to 
extend  the  trade.  ...  It  is  not  contended,  nor  is  there 
ground  for  the  contention,  that  registration  of  the 
Regis  trademark  under  either  the  Massachusetts  stat¬ 
ute  or  the  act  of  Congress,  or  both,  had  the  effect  of 
enlarging  the  rights  of  Mrs.  Regis  or  of  petitioner 
beyond  what  thev  would  be  under  common-law  prin¬ 
ciples.” 

In  Griesedieck  Western  Brewing  Co.  v.  Peoples  Brew¬ 
ing  Co.,  149  F.  2d  1019  (8  C.C.A.)  the  court  held  “*  *  • 

'  the  mere  registration  of  a  trade-mark  does  not  in  itself 
confer  any  greater  rights  than  existed  at  common  law 
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without  registration.”  See  also  U.  S.  Printing  and  Litho¬ 
graph  Co.  v.  Griggs  Cooper  &  Co.,  279  U.S.  156,  Hanover 
Steel  Milling  Co.  v.  Metcalf,  240  U.  S.  403,  Walgren  Drug 
Stores  v.  Oh  ear -N ester  Glass  Co.,  113  F.  2d  956  (C.C.A. 
3). 

CONCLUSION 

For  all  of  the  foregoing  reasons,  it  is  submitted,  the 
judgment  of  the  lower  court  should  be  affirmed. 

Respectfully  submitted, 
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